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TAG Final Report: Executive Summary 



Some parts and phases of the restructuring process proceeded in accordance with the 
schedule set forth in Senate Bill 390, while others did not. Deadlines for the Public 
Service Commission's final orders on utility transition plans and the start date of pilot 
programs were necessarily delayed. 

The Transition Advisory Committee (TAC or Committee) was responsive to unanticipated 
decisions and events, such as the Montana Power Company's announcement of Its 
intention to sell all of its generation assets in the state. 

The TAC met its statutory requirements regareling quarterty meetings and reports, and 
conducted an additional meeting in conjunction with the Montana Consumer Counsel. 

The TAC established the Education Subcommittee to ensure that other TAC members 
and InterBSted legislators were infomied about basic aspects of restaicturing in Montana 
and elsewhere and to monitor and evaluate the fairness and effectiveness of customer 
education messages and materials produced by investor-owned utilities and participating 
electrical cooperatives. 

The TAC established the Universal System Benefits Program (USBP) Subcommittee to 
develop and recommend a practical means of collecting and administering USBP funds 
as well as to find a method for determining the applicability of credits against universal 
system benefits charges. 

The TAC considered and heard public comment on a variety of issues arising from 
restructuring. Some of these issues were of central importance, induding customer 
aggregation and barriers to competition, while others were more peripheral to the scope 
of SB 390, such as water rights and continued access to recreational property. 

Because important aspects of electrical industry restructuring are to be phased in over a 
number of years, relatively few matters could be concluded or resolved during the 1997- 
98 interim; therefore, the Committee's legislative recommendations are few in number. 
They include detailed draft legislation to structure the USBP and a proposal to repeal the 
reciprocity provisions of SB 390. 



TRANSITION ADVISORY COMMITTEE FINAL REPORT 



1. Introduction and Overview 

Senate Bill 390 (Chapter No. 505, Laws of 1997)* established the Electric Utility 
Industry Restructuring Transition Advisory Committee (TAC or Committee) composed 
of 20 members, 8 of whom are voting members, 4 each from Montana's House and 
Senate, with an equal number of Republicans and Democrats. The other 12 members 
were appointed by the governor to fulfill advisory functions as representatives of groups 
In Montana with an interest in the restructuring process. (See Appendix I for a list of 
members and tiieir affiliations.) 

SB 390 is a relatively complicated legislative package, not readily understood by 
Montana citizens who did not participate in or observe the bill's rites of passage during 
the 1997 session. The Committee made extensive use early on of several synopses of 
the bill, one of which is included in this report (see Appendix II), and can also be found 
at the Public Service Commission's (PSC) website at www.psc.state.mt. One of the 
foremost challenges faced by the TAC was to better educate its own members on the 
intricacies of the bill, as well as some of the speculative aspects of restructuring that 
the law itself could not (and still cannot) address with any degree of certainty. The 
predictive power of the TAC has been constrained by limited knowledge of the future of 
electricity prices, the sources, types, and long-term availability of reliable electricity 
supplies, and the shape energy markets will actually take in a changed economic and 
technology-influenced environment. 

The membership of the TAC reflects the different groups in the state with an interest in 
the outcome of restructuring. Stakeholders in the process include producers and 
purveyors of electricity, such as investor-owned utilities and electrical cooperatives, as 
well as electricity consumers of various sizes and types, including large industrial finns, 
public entities, small commercial enterprises, and residential customers. Under 



Codified as Title 69, chapter 8 in tte Montana Code Annotated. 
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regulation, the interests of producers and consumers are largely congruent, or at least 
held together in a balanced fashion through the rulings and good offices of the PSC. 
With partial deregulation, firms in the generation segment of the production side are 
free to pursue business interests that may be quite disparate from those of many 
customers. Market forces are believed to be the best means of achieving the balance 
that was formerly struck by regulation. 

Legislative passage and implementation of Montana's electrical industry restructuring 
bill did not occur in a vacuum. California and New Hampshire were early pioneers in 
this venture. While different in many obvious respects, the industries and communities 
in both these states were burdened with relatively high energy costs. Montana was the 
first low-cost energy state to go fonvard with restructuring. As of April 1998, an 
additional seven states had enacted restructuring legislation, another seven had moved 
decisively toward restructuring through the issuance of comprehensive regulatory 
orders, ten states had legislation or orders pending, and 23 states had some sort of 
study commission in place to investigate feasibility. South Dakota was alone among the 
50 states in not having authorized any significant restructuring activity." Meanwhile, 
several bills are pending in the U.S. Congress to establish restructuring on a 
nationwide basis, although there is considerable resistance among states to 
preemptory action by the federal government. 

The Committee is authorized to make legislative recommendations. Under a general 
provision of SB 390, the TAC "shall recommend legislation if necessary to promote 
electric utility restructuring and retail choice of electricity suppliers."" The law 
mandates such action in only one general arena, however, during the 1997-98 interim. 
A provision of SB 390 requires the TAC to make recommendations to the governor 
regarding the implementation of statewide universal system benefits charges on or 
before January 1 , 1999, and a related feature of the bill requires the TAC to make 
recommendations to the governor and the Legislature regarding low income energy 



* Source: Energy Infonnation Administraticm, U.S. Dept. of Enersr: www.eia.doe.gov 
•* See 69-8-501(13), MCA. 
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assistance derived from all energy providers in the state.* As is documented later in this 
report, the Universal System Benefits Program (USBP) Sutxx)mmittee of the TAG 
developed guidelines and recommended them to the full Committee for consideration 
and for formal recommendation to the entire Legislature. 

Other legislative recommendations are likely to emerge in the future, as the 
complicated restructuring process evolves. For example, the TAC's Education 
Subcommittee will continue to monitor activities that could lead members to suggest 
changes in the law regarding who is ultimately responsible for customer education 
and/or vAxai type and amount of funding may be required to effectively inform 
customers of what their choices are in the nascent market for retail electricity supply 
and services. In addition, legislation will probably be required to make more certain 
who will bear responsibility for providing electricity to consumers who for one reason or 
another fail to make a deliberate choice of power supplier at the end of the transition 
period. 

There are a number of unanswered questions and unresolved issues to be addressed 
In subsequent phases of the restructuring process. For example, whether metering and 
billing services must be unbundled from distribution charges and the extent of the 
PSC's jurisdiction regarding the distribution of proceeds resulting from the sale of 
fomierly regulated utility assets are issues that arise in the review of transition plans 
that utilities are required to file with the PSC under SB 390. In addition, as the text of 
the restructuring bill spells out, there is an anticipated sequence of required activities, 
such as transition plans, pilot programs, the licensure of suppliers, the unbundling of 
utility bills. However, as this first phase of the process illustrates, there have been 
several surprising turns of events that were not anticipated by the bill's supporters or 
the Committee members. 

The Montana Power Company's (MPC) announced intention to sell its generation 
facilities in December caused the schedule of hearings and related meetings to 
change. A later decision by MPC to dissolve its electricity marketing affiliate and then 
PacifiCorp's decision to sell its transmission and distribution system in the northwestern 



See 69-8-501(14) and 69-8-501(18), MCA. 



part of the state caused additional delays In what had earlier been expected to be a 
smooth transition. There may be further surprises down the road, as restructuring 
proceeds in other western states and across the country as a whole. Even when the 
aforementioned sales have been completed, there will still be complicated matters to 
deal with, including the disposition of any remaining stranded costs, determining who 
will be designated the supplier of last resort, if and how Independent System (or Grid) 
Operators will be established and maintained, and whether the FERC relicensing 
procedures will have any effect on existing water rights and public access to 
recreational sites contained within or located adjacent to utility property boundaries. 

On November 3, 1998, after the TAC's last meeting and just as this final report was 
being prepared for printing, the Montana Flower Company announce that it had 
successfully negotiated the sale of its hydroelectric facilities and its coal-fired production 
plants to Fairfax, Virginia-based PP&L Global, a subsidiary of Pennsylvania Power and 
Light Resources, Inc. The sale price of $988 million was above the estimated $550 
million book value of the generation assets. MPC pledged at several TAC meetings to 
return to former ratepayers funds derived from the sale in excess of book value and the 
company's transaction costs, estimated at $50 million. While the sale ended months of 
speculation as to the identity of the purchaser, the exact identification of what was being 
sold, and the purchase price, uncertainty abounds as to whether all k>rmer MPC 
employees will be retained by the new owner and whether there are still stranded costs 
issues to resolve. The sale will likely not be completed until sometime in 1999, so it is 
unlikely that any associated problems will be addressed by the 56th Legislature. 



No general conclusions are set forth in this report. This brief overview and the 
descriptive sections below, along with the substantive appendices, should give the 
reader a fairly comprehensive view of the TAC's purposes, processes, and 
accomplishments. 



li. Budget Summary 

In SB 390, the 1997 Legislature authorized the Legislative Services Division to receive 
gifts, grants, and donations to offset the Committee's costs and also appropriated up to 
$200,000 of the funds for the blennium. Donations from MPC, PacifiCorp, and the 
Montana Electric Cooperatives Association totaled approximately $79,000 in the 1997- 
98 interim, and expenditures (prior to the submission of this final report for printing and 
distribution) amounted to about $44,000. Under SB 390, the remainder of unexpended 
funds will be returned to the donors on a proportional basis. 



III. Chronology of TAC Activities and Events 

The Committee met as a whole nine times, once more than expected at the outset of 
the 1997-98 interim. The date and location of each meeting is listed below, along with 
very brief synopses of the topics addressed. In some cases, the synopsis will refer to a 
specific document included as an appendix to this report; in others, readers are 
advised to consult the official minutes (available from Legislative Services Division 
staff) for further details. 



JULY 11, 1997, Helena 



The Committee elected a chair and vice chair (Senator Thomas and Representative 
Ryan, respectively), reviewed the budget, and provided infomiational updates on the 
status of transition plans filed by utilities with the PSC, the position and perspective of 
electrical cooperatives, and on conferences that several members had attended. Staff 
provided an overview of statutory duties and optional methods of fulfilling them. A 
calendar of prospective meeting dates was adopted, and the task of developing a 
comprehensive work plan for the duration of the interim was assigned to a 
subcommittee. 



OCTOBER 6-7, 1997, Billings 

The main agenda items were Customer Aggregation (strategies and opportunities to 
create purchasing pools), Reciprocity (with neighboring states), and Market Power 
issues (e.g., impediments to new entrants in the supply segment of the electricity 
market). The Committee also heard a presentation on the historical evolution of the 
electrical industry in Montana by selected members as well as invited representatives 
from MPC, the Northwest Power Council, and the Electric Cooperatives. A subsequent 
panel infomied the Committee about various energy assistance programs in place in 
Montana. An additional topic at the meeting was the economic and other practical 
feasibility of fuel cell technology in a restructured electricity market. 



JANUARY 9, 1998, Helena 



The Committee held a special joint meeting with the Consumer Counsel to consider the 
ramifications of MPC's December 9 announcement that it intended to sell all of its 
generation assets (hydroelectric dams and coal-fired plants) in the state. The combined 
body heard presentations by MPC, the PSC, and staff from the Department of Revenue 
on the rationale for the sale; the expected effects on industrial, small commercial, and 
residential customers; the consequences for the transition plan filing requirements 
under SB 390; and the state and local tax ramifications, issues related to the possible 
impacts on fish and wildlife resources were also raised. The prospect of state 
purchase of MPC's Missouri system dams was raised by Senator Mike Sprague who 
had also brought the matter to the attention of the Legislative Council. 



FEBRUARY 6, 1998, Missoula 

The meeting began with a public comment period and proceeded with subcommittee 
reports and members' and staff updates. There was a panel presentation on the status 
of efforts to establish power purchasing pools through customer aggregation. On this 
topic, the Committee heard from representatives of the University System, the Montana 
Association of Counties, the Montana Hospital Association, the Montana School Board 
Association, the Montana Automobile Dealers Association, and the Montana 
Environmental Information Center. A further panel discussion involved marketers and 
suppliers of electricity on the Issue of barriers to entry into the retail market. Presenters 
included MPC, Montana-Dakota Utilities, the cooperatives, PacifiCorp, Enron, 
Commercial Energy, and the Bonneville Power Administration. A final panel discussed 
the reciprocity provisions of SB 3^, and staff provided a legal memorandum on the 
issue. (See Appendix III.) 



MARCH 13, 1998, Helena 



At a meeting that was focused primarily on issues linked to the pending sale of MPC's 
generation assets, there was a series of infomnal panel discussions that dealt with 
electricity prices, stranded costs, potential job and tax revenue losses, water rights, 
recreational access, and fish and wildlife management in relation to the Federal Energy 
Regulatory Commission's relicensing of hydroelectric facilities on the Missouri River 
system. A question period devoted to electricity prices featured comments from a 
member of the Northwest Power Planning Council staff, another from the staff from the 
Consumer Counsel, and several individuals representing different electric cooperatives 
and energy supply firms. A similar period concerning water-related issues involved 
testimony from persons representing the state's Departments of Natural Resources 
and Conservation; Environmental Quality; and Fish, Wildlife, and Parks. An additional 
time slot was assigned to considerations of employment and revenue questions and 
involved personnel from the Montana AFL-CIO, the International Brotherhood of 
Electrical Workers, an elected Commissioner from Rosebud County, the Montana 



Department of Revenue, and local government officials from Helena and Great Falls. 
(See Appendix IV for a descriptive summary of the issues discussed at ttiis meeting.) 

APRIL 24, 1998, Great Falls 

The Committee heard three presentations, one concerning the Clinton Administration's 
proposal to offer consumer choice on a nationwide basis, another on California's 
experience to date with restructuring, and a third on a proposal from the Montana 
League of Cities and Towns to facilitate electricity purchasing by municipal 
governments. 



JULY 24, 1998, Sidney 

Members of the public were provided an opportunity early in the meeting to make 
comments on and ask questions about the restructuring process. The discussion 
evidenced diverse concerns about the situation in northeastern Montana, where local 
cooperatives have so far opted not to open their territories to competition and vt^ere 
Montana-Dakota Utilities is not required, under SB 390, to offer customer choice in 
electricity supply until 2006. The electrical power needs and interests of predominantly 
rural agricultural consumers were the main focus of attention, in addition, a consulting 
economist from the National Rural Utilities Cooperative Finance Corporation made a 
presentation outlining the difficulties of "unbundling" metering and billing services from 
the distribution portion of a utility's service functions. The Committee later discussed a 
list of potential legislative recommendations prepared by staff. 
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SEPTEMBER 18, 1998, Helena 

This penultimate meeting of the TAG was devoted primarily to discussions on how best 
to wrap up the Committee's assorted tasks in advance of the November 1 report 
deadline prescribed in SB 390. Members provided updates on the status of MPC's sale 
of generation assets as well as some legal complications associated with PacifiCorp's 
proposed sale of Its transmission and distribution to Flathead Electric. Legislative staff 
supplied a brief summary of optional approaches taken by the Revenue Oversight 
Committee to address potentially offsetting tax losses and gains resulting from the 
aforementioned sales and other aspects of restructuring. The Committee also heard 
reports and recommendations from the Education Subcommittee and the USBP 
Subcommittee (summarized elsewhere in this document). The possible reorganization 
of interim committees following the 1999 session, and the effect this structural change 
may have on the future composition and operations of the TAG was also discussed 
briefly. 



OCTOBER 23, 1998, Helena 

The Committee was briefed on the status of MPC's pending negotiations with an 
unnamed prospective buyer or consortium of buyers. Because of the confidential nature 
of these negotiations, the most that the Committee could learn was that a purchase was 
imminent and would be announced as soon as possible. Next, the Committee was 
apprised by PacifiCorp attorneys and PSC staff of the legal dispute connected to the 
utility's surprise decision to sell its distribution system in Montana to Flathead Electric 
Coop. The PSC takes the position that it has jurisdiction over the temis of the sale, 
especially with regard to the disposition of negative stranded costs (also known as 
stranded benefits). PacifiCorp claims that the PSC does not have jurisdiction. The 
matter was refen-ed to District Court, which at the time of this writing, had imposed an 
injunction on the sale pending further negotiation between the parties. 

The Committee heard a detailed explanation from staff and Rep. Bergsagel of draft 
legislation to implement the USBP mandated by SB 390. Other TAC members and 
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Interested persons who had participated In the subcommittee deliberations of this topic 
provided further testimony and support for the proposed bill, which subsequently 
gained a formal recommendation from the voting members of the TAG. 

After a short introduction by staff of the draft final report on TAC's interim activities, 
several items in (or missing from) the draft were discussed; afterwards, staff were 
authorized to add to and complete the report, the published version of which will be 
provided to each legislator and made available to interested persons on request. 

Other substantive discussions touched on the possible establishment of a statewide 
power purdiasing cooperative to improve the leverage of small commercial and 
residential customers as well as perform, possibly, as the default supplier of last resort. 
Legislation will be needed to authorize such a cooperative, especially if It is 
empowered to take on fonmer MPC customers who decline to exercise choice when that 
option is available in 2002 or sooner. The Committee voted to recommend repeal of the 
reciprocity provision of SB 390* and to combine all of the legislative recommendations 
Into a single bill draft. Finally, the Committee agreed that the composition of the TAG 
should remain intact, notwithstanding any structural changes to interim committees as a 
whole that might result from actions taken by the 56th Legislature. 



Other Related Events 

A number of meetings pertinent to the Committee took place during the interim and 
were attended by members and staff alike. For example, the Helena Citizens' 
Commission sponsored a seminar on related issues in November 1997. In February 
1998, the city of Great Falls held a day-long meeting to consider the feasibility of 
municipal purchases of several of MPC's Missouri River hydroelectric plants, and the 
Helena City Commission also looked into the possibility of buying Holter and Hauser 
dams. On April 16, 1998, Governor Racicot sponsored a public forum in Helena for the 



See 69-8-411, MCA. 
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purpose of discussing the ramifications of IVIPC's decision to sell its generation facilities 
as well as other matters related to restructuring. Meanwhile, a number of state 
legislators concerned about the consequences of unpredicted aspects of restructuring 
called for a 1-day special session in March, 1998, but failed to muster enough votes. A 
number of citizens' groups also proposed a ballot initiative that would have required the 
state to use its powers of condemnation to buy MPC's water rights In order to keep 
them subject to public, rather than private, control. 

On July 1 , 1998, large Industrial customers of MPC and PacifiCorp were free, under a 
provision of SB 390, to choose their electricity supplier.* Holnam Cement and Conoco 
Pipeline switched from MPC to Villanova, while Stone Container opted to stay with 
MPC. At the time of this writing, a number of other large consumers are negotiating with 
licensed power marketing firms for new supply contracts. 

Following a period of temporary licensing procedures, the PSC established formal 
conditions. As of this writing, only four companies had become licensed. Uncertaintles- 
-the sale of MPC generation facilities, unresolved stranded cost issues and, supplier of 
last resort-have effectively reduced suppliers' incentives to serve the Montana market. 



*69-8-20 1 , MCA provides that all custtaners with individual loads at a meter greater than 1 ,000 kilowatts 
and customers whose combined individual loads of 300 kilowatts or more each aggregate to a total of 
1 ,000 kilowatts or mc»e were entitled to choice ca July 1 , 1 998. 
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IV. Abstract of Substantive Achievements & Works in Progress 



For the sake of efficiency and effective analysis of key issue areas, tlie Committee was 
subdivided into two subosmmittees and two (smaller) worthing groups. The Education 
Subcommittee was assigned the general tasks of monitoring and evaluating customer 
education materials and pilot programs devised by utilities in accordance with 
provisions in SB 390. This Subcommittee was responsible for reviewing each issue of 
the quarterly newsletter* before publication, and also later accepted the delegated 
responsibility to help inform the TAG as a whole about various restmcturing issues, 
including water rights. The USBP Subcommittee was responsible for meeting the 
detailed requirements in SB 390 regarding benefits and charges that will still be 
required of utilities during the transition to a partially deregulated market environment. 
The bill established a USBP fund "to ensure continued funding of and new 
expenditures for energy conservation, renewable resource projects and applications, 
and low-income energy assistance during the transition period and into the future." The 
charge of the Subcommittee is to analyze the issues associated with the USBP fund 
and make recommendations to the full TAG regarding fund implementation in order to 
fulfill the TAG'S statutory requirements. 

The Public Service Commission Liaison Group was assigned to monitor PSG activities 
as well as analyze the issues of customer aggregation, the licensing of electricity 
suppliers, and the reciprocity provisions of SB 390. This group met twice during the 
interim (November 21, 1997, and January 16, 1998) and reported to the full TAG. The 
Revenue Oversight Liaison Group was established to maintain communication with the 
Revenue Oversight Gommittee (ROG), which under SB 390 undertook an analysis of 
"the amount of state and local tax revenue derived from previously regulated electricity 
suppliers that will enter the competitive market and report to the legislature annually on 
how revenue to the state or local government is changed by restructuring and 
competition." The ROG was further charged by SB 390 to recommend legislation, if 



* The TAC Report was recommended by the Education Subcommittee and adopted by the fiill Committee 
as a means of fulfiUing a quarterly reporting obhgation estabhshed by SB 390. See Appendix V for the full 
tejct of each TAC RepOTt. 
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necessary, to address possible revenue losses and tax shifting resulting from 
restructuring. (See forthcoming final report of the ROC for details.) 



The Education Subcommittee 

Members of this subcommittee are Dave Wheellhan, chair (Montana Electrical 
Cooperatives Association), Senator Fred Thomas, Bob Nelson (Consumer Counsel), 
Stephen Bradley (Crow Tribe), and Roma Taylor (citizens* advocate). The Education 
Subcommittee met four times during the interim. A brief accounting of Its activities 
follows.* 



January 22, 1998: The Subcommittee's first meeting took place In the State Capitol In 
Helena. The primary focus of the meeting was a preliminary education project called 
The Collaborative, which had been initiated in the fall of 1997 by the Montana Power 
Company. The Collaborative was facilitated by Gerald Mueller of Consensus 
Associates, and involved voluntary participation by representatives of the PSC, the 
Bonneville Power Administration, the Department of Environmental Quality, the 
Department of Health and Human Services, PacifiCorp, the Montana Electrical 
Cooperatives Association, Energy Share, and the TAC staff. (To view the outcx>me of 
the Collaborative process, see Appendix VI.) 



March 24, 1998: The Subcommittee met at the State Capitol in Helena to obtain 
updated information on the status of the pilot programs and customer education plans 
mandated by SB 390. The members also explored the issues of "standard offer" 
provisions in contracts between licensed suppliers and customers and whether 
metering and billing services would necessarily be offered to customers on a 
competitive basis. Another topic of discussion was the need to better inform the public 
about the distinctions between wholesale electricity deregulation fostered by federal 



Far more detail, the minutes from each meting are available from Legislative Services Division staff. 
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laws and policies and the partial deregulation of the retail electricity market under the 
provisions of SB 390. 



July 1, 1998: The Subcommittee met in Helena and discussed the continuing 
uncertainty regarding the practical ramifications of the TAC's self-imposed 
responsibility to help educate beyond its members and the Legislature as well as a 
seemingly inherent conflict arising from the difficulty of distinguishing education from 
marketing and other, more subtle, fonns of self-dealing (which is proscribed by SB 
390). 

The Subcommittee resolved to serve as a clearinghouse for education materials. 
Utilities and Cooperatives were asked to supply the members (via staff) with samples of 
all their relevant education materials (print and video) to date, so that the 
Subcommittee could evaluate the effectiveness and fairness/neutrality of the 
information provided to the public' The Collaborative agreement on the basic 
education "message" and the relevant provisions of SB 390 will provide the basis for 
evaluation. Other evaluation tools gleaned from the literature and Subcommittee 
members' experience may be used as supplements. The actual use of these collected 
criteria remained an open question. For example, the Subcommittee could find that the 
utilities' and opted-in cooperatives' messages are both fair and effective and therefore 
not make any recommendation to the full TAC for any legislative modifications. 
Conversely, the materials may appear biased or inadequate in some way, thereby 
compelling the Subcommittee to recommend to the TAC that a third party (such as the 
PSC or the Consumer Counsel) be designated in statute as taking responsibility for 
customer education during the remainder of the transition period. The Subcommittee 
acknowledged that any recommendation to alter the education mandate in the 
restructuring legislation would raise the issues of who would fund the effort, and how 
much funding would be adequate to the task. 



Mateials fiom the Electrical Cooperatives were presented at this meeting, and a preliminaiy draft of an 
MPC brochure was also analyzed and discussed. 
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September 17, 1998: The Subcommittee met In Helena to review utility education 
materials and consider water rights issues. Chairman Wheelihan informed the 
members that the Montana Electric Cooperatives Association is considering the 
inclusion of customer education efforts in its budget. MPC representatives brought 
sample brochures (which were subsequently mailed to customers) containing 
infonnation for primarily residential consumers about how to get involved In the early 
(pilot) stages of the transition, and also brought as an example of an effective 
education campaign a series of video clips that were used by a Pennsylvania utility. In 
addition, a representative from Xynergy Corporation (which contracts with MPC for 
research on retail choice and other services) was on hand as a resource person and 
provided members with a packet of educational materials. 

The Subcommittee discussed a number of questions, Including the following: 

♦ What needs to be contained in the media messages to customers? 

♦ What constitutes a fair, unbiased, message that nonetheless provides customers 
with information specifically relevant to their choices now and in the future? 

♦ What are the principles and parameters that can best guarantee an effective 
message-one that is clear, concise, memorable, attractive, and easy to 
understand? 

♦ Will MPC, PacifiCorp, and the Cooperatives continue to deliver the same kind of 
messages under changed circumstances, such as MPC's exit from power supply 
and PacifiCorp's divestiture of distribution? 

♦ What do customers need to know now and in the months to come about 
restructuring and, more specifically, about who their potential suppliers are and 
what sort of price/value comparisons can be made? 



Given the nature and extent of unanticipated business decisions and 
considering the scope of unresolved issues surrounding restructuring, are the 
utilities still the appropriate responsible party for customer education? 
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On the subject of water issues, the Subcommittee heard a presentation by Senator 
Hunvitz and then invited comments and responses from representatives from the 
Department of Natural Resources and Conservation and MPC. (See Appendix VII for 
backgroundinfyrmation.) Members also noted that the Governor's Office has requested 
that the Federal Energy Regulatory Commission take into consideration, in the course 
of its hydroelectric facilities relicensing procedures, the potential impacts of a new 
owner's assertion and actual use of senior water rights on the primarily agricultural 
junior water rights holders in the Missouri Basin. 

In sum, without formalizing specific recommendations to the full TAC for legislative 
changes, the Education Subcommittee intends to continue careful monitoring and 
evaluation of customer education materials pnaduced by utilities and ttie cooperatives 
and will encourage both entities to cooperate with each other (and the TAC) to 
generate fair, accurate, and effective messages to the public about restructuring. 



The Universal System Benefits Program Subcommittee 

In enacting SB 390, the 1 997 Legislature created a USBP fund. Annually, starting 
January 1 , 1999, each utility/cooperative must contribute 2.4% of its 1995 retail sales 
revenue, which is established for each utility and cooperative as its annual USBP fund 
level. A utility's or cooperative's minimum annual funding requirement for low-income 
energy and weatherization assistance is established at 17% of the utility's or 
cooperative's annual USBP funding level. SB390 provides for utility, cooperative, and 
large customer credits against their contributions to the USBP fund, and cooperatives 
may collectively pool their statewide credits. 

The purpose of the USBP fund, according to SB390, is "to ensure continued funding of 
and new expenditures for energy conservation, renewable resource projects and 
applications, and low-income energy assistance during the transition period and into 
the future." In addition to cost- effective energy conservation, renewable resource 
projects and applications, and low-income energy assistance, SB 390 defines USBP to 
also include "research and development programs related to energy conservation and 
renewables." 
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Under SB 390, the TAG is required to mal<e recommendations before January 1, 1999, 
to the Governor, regarding the implementation of the USBP fund. 

At its October 6 and 7, 1997, meeting, the TAG established the USBP Subcommittee. 
Representative Ernest Bergsagel was named Chaimnan. The other members are Don 
Quander (representing large industrial customers), Kathy Hadley (environmental and 
conservation interests). Gene Lewer (low income programs), and Peny Gole (investor- 
owned utilities). The charge of the USBP Subcommittee is to analyze the issues 
associated with the USBP fund and make recommendations to the full TAG regarding 
fund Implementation in order to fulfill the TAG'S statutory requirements. 



TAG USBP Fund Statutory Directives : 

Under 69-8-501 (14), MGA, the TAG: 

shall make recommendations to the governor, regarding the 
implementation of statewide universal system t>enefits and universal 
energy assistance funds, in time to allow tor those funds to tie created on 
or t)efbre January 1, 1999. This may include recommendations regarding 
the assignment of an existing government agency or private, nonprofit 
entity as the fund administrator and administration guidelines for the 
funds, including the means by which funds may be made available for 
use. 



Under 69-8-501 (1 8), MGA : 

On or before November 1, 1998, the transition advisory committee shall 
make recommendations to the governor and the legislature regarding f/ie 
provision of low-income energy assistance programs in Montana by all 
energy providers. 
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USBP Subcommittee Action: 

The USBP Subcommittee met 1 1 times during the 1997-98 interim and hammered out 
three comprehensive sets of recommendations: 

(1 ) Guidelines on what should qualify for a USBP credit or expenditure (See 
Appendix VIII). 

(2) Proposed legislation regarding the implementation of statewide universal 
system benefits and universal energy assistance funds and the enforceability of USBP 
credits (See Appendix VIII). 

(3) The USBP Subcommittee recommended the TAG pursue a method to 
assess a fee for all fuels during the 1 999-2000 interim. 
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THE MONTANA ELECTRIC UTILITY INDUSTRY RESTRUCTURING AND 

CONSUMER CHOICE ACT 
Senate Bill 390 



SUMMARY 

Customer choice. (Sections 4 & 5) On or before July 1, 1998 investor owned electric utiUty 
customers with loads greater than 1 000 kUowatts or a customer with loads greater than 300 kUowatts 
per meter that aggregate to 1000 kilowatts or greater must have the opportunity to choose an electric 

supplier. , . 

a. As soon as administratively feasible, but before July 1, 2002. all remammg mvestor 

owned utility customers must have choice. 

b. The Public Service Commission (PSC) may extend the date for 2 years if it finds that it 
is not administratively feasible or that there isn't workable competition. 

c . Beginning July 1, 1998, utilities must run pilot programs oiBBsring customer choice for 

residential and small commercial customers. 

d. Montana Dakota Utilities may defer choice for its customers until 2006. 

Investor owned utility transition plan filing. (Sections 6 & 7) Investor owned utilities must file 
a transition plan with the PSC 1 year before any customer is entitled to choice. 

a. The PSC must hold a contested caSe proceeding on the plan and afford all parties the 
opportunity for a hearing before issuing a final order either approving, modifying, or denying the 

plan. ;. 

b. The PSC must make a decision on tiie plan within 9 months, unless waived by flie utility. 

c. The transition plan must contain: an outline for an orderly transition to choice for all 
customers, a metiiod for assigning customers that do not chose suppliers, an educational program 
for their customers, and a plan for implementing univCTsal system benefits programs. 

Investor owned utiUty functional separation. (Sections 8, 9 & 10) Investor owned utilities must 
fimctionally separate the utility's electiicity supply, transmission , distribution and eaergy services 
operations. - _ 

a. The utility must make its transmission and distribution fiicilities available for aU electricity 
suppliers and customers on a nondiscriminatory and comparable basis. 

b. The utility must adopt and comply with a code of conduct consistent with the Fedoal 
Energy Regulatory Commission's code of conduct 

Investor owned utility power supply during the transition. (Section 1 1) On the effective date 
of the PSC's order, an investor owned utility must rernove it's generation assets fix>m rate base. 

a. During the tiansition to choice, tiie utility may offer cost-based supply service for those 
that do not have choice or have not chosen. 



b. If the transition period is extended, the PSC will continue to regulate the provision of 

electricity supply. ,. , ,. w j 

c. If an investor owned utility intends to be an electricity supplier through an unregulated 

afQliate, the affiliate must be licensed as a supplier. 

Investor owned utility transition cost recovery. (Section 12 ) The PSC shall allow recovery 
of transition costs. The costs that may be recovered include: 

a. The unmitigable above market costs of quaUfying feciUty contracts, mcluding buy out or 

buy down costs; . j i. j t. j 

b. The unmitigable costs ofeaagy supply related regulatory assets and deferred charges; and 

c. For a 4 year period, the unmitigable costs of investor owned utiUty owned generation and 
power purchase contracts. 

d. The utility must make reasonable efforts to mitigate the costs 

e Upon PSC approval the transition costs are to be recovered through a non bypassable 
charge on all customers (except on those customers with new loads greater than 1000 kilowatts 
which were first served by the utility after December 31, 1996). 

Investor owned ntUity rate moratorinm. (Section 12) An investor owned utiUty shall institute 
a rate moratorium during flie transition to competition. 

a. Beginning July 1, 1998 fliere is a 2 year rate moratorium for all customers. 

b. After June 30, 2000, rates for customers that do not have choice, as of July 1, 1998, cannot 
be increased, except for transmission and distribution rates subject to PSC approval. Power supply 
costs may not increase for these customers until after June 30, 2002. 

c. There are moratorium exemptions for increased universal systems benefits charges in 
excess of current revenues; for an extraordinary event resulting in a 4 percent or more increase in 
annual revenue reqmrement-8 percent of power supply costs in the last two years of tiie rate 
moratorium, and fof mcreases or decreases in state and federal taxes in excess of rates of inflation. 

d. During the transition, pubUc utilities may not charge rates or collects costs highra-tiian 

they would reasonably expect to recover in rates if the current regulatory systan had remained intact 

Rural electric cooperative option of choice. (Sections 13-20) Rural electric cooperatives have the 
choice of opting in or out of offering tiieir customers choice. . . 

a. If a cooperative opts in, it must certify to the PSC tiiat it has adopted a transition plan 
consistent witii the provisions of tiie act, but essentially the same as flie investor owned utilities. 

b. If a cooperative opts out, it is precluded ftom accessing the distribution system, and thus 
customers, of otiier utiUties tiiat have opened tiieir system up witiiout a preexisting coiitracL 

c. A cooperative must participate in tiie universal systems benefits program whether it opts 
in or out. 



Universal systems benefits programs. (Section 22) Universal systems benefits programs are 
established. A charge will be paid by all utility customers (assessed at the meter) to ensure 
continued funding of energy conservation, renewables and low-income oiergy assistance programs. 

a. Beginning July 1, 1999 and until July 1, 2003, 2.4 percent of each utility's 1995 retail 
sales revenue is established as the annual funding level for universal systems benefits programs. 

b. A minimum annual funding requirement for low income energy bill and wea&erization 
assistance is established at 17 percent of each utility's annual universal system benefits funding 
level. 

c. The annual charge for customers with loads greater than 1000 kilowatts is the lessor of 
$500,000 or .9 mills per kilowatt hour purchased. 

d. Utilities and large customers receive credit toward their universal ^stem boiefits 
obligation for then- internal programs. 

e. If a utility's or a large customer's credit does not satisfy the annual funding requiranent, 
thai it shall make a payment to the universal systems benefit fund or tiie universal energy assistance 
fimd. 

f. Cooperatives may collectively pool their credits statewide. 

g. Investor owned utilities and cooperatives must file annual reports relating to universal 
systons benefits to the transition advisory committee created by this bill. 

Public Service Commission regulatory responsibilities. (Section 23) The PSC shall continue to 
regulate the retail transmission and distribution system within Montana after it issues a final order 
on a utility's transition plan. 

a. The PSC may find that workable competition does not racist and continue the regulation 
of electricity siq}ply by distribution services providers for a period of no more than 3 years, past the 
transition period. 

b. The PSC must determine whether competition is sufficient to inhibit monopoly pricing 
or anticompetitive price leadership. 

Licensing of electricity suppliers. (Sections 24-28) The PSC shall license electricity siqjpliers and . 
enforce their licensing provisions. 

a. All electricity siqipliers must be licensed by the PSC before offering to sell to customers 
in Montana. 

b. The PSC must make sure that electricity supply is offered and is adequate in toms of 
quality, safety, and reliability. 

c. The PSC may suspend the license, impose poialties, or botii if the PSC finds the 
electricity supplier violates the provisions of this act 

d. Slamming or unauthorized switching of customers is ^ecifically prohibited. 

e. Electricity bills must disclose costs to customers of each cost component 

f. Reciprocity is required to obtain access to another utility's distribution fiicilities. 
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Legislative transition oversiglit committee on electricity restnicturmg. (Section 29) A 
le^lative transition oversight committee on electricity industry restructimng is created. 

a. There are 8 voting legislative members, two fiom each house fiom each party. 

b. There are 12 nonvoting advisory members from industry, customer groups, and other 

^"^^l^'^ST^tion oversight committee shaU analyze and report to the ^^ 

of the legislature on the status of electricity industry restmcturing in the state, the ttansition to 

effective S>mpetition. the need for further consumer protections in the state, recommend le^sU^on 

to further promote restructuring, and make recommendations on umversal systems benefits 

programs. 

T« study. (Section 30) The revenue oversight committee is to analyze the tax m^Uattions of 
^Sg and «port to to Legisl-ute vrith l^islrtive mx»mnendat.ons on the statutory tK 

changes that are necessary as a result of restructuring. 

Transition bond financing. (SectionSl) UtiUties may q?ply to the PSC for a financing order to 
issue transition bonds to recover certain transition costs. 

a. The cost savings firam issuing bonds must benefit customers. 

b. The bonds are secured by a non bypassable charge on all customers that creates a 

revenue stream to pay interest and retire the bonds. 

c. The bond term must not exceed 20 years. ^ 

d. Rural electric cooperatives that opt in may also bond for recovery of transiUon costs. 

Territorial integrity act modifications. (Sections 32-44) The territorial integrity act is modified 
fiom who has responsibiUty to serve loads to who has responsibility to comiectjhe toad. 

a. TtieActcreatesarebuttablepresumptionthatthenearesthneistheleast-cpsth^tobi^A 

b. There are provisions for the PSC to approve agreements between competmg utihties tnat 

might serve the same loads. 

c. There are special provisions for dealing with annraced new areas of cities. 



Note: The efifective date of SB 390 is May 2, 1997. 



L 



> 
z 




Electric Utility Industry Restructuring Room ^ as s.a« capi,o. 

,,, ^ Helena, MT 59620-1706 

Transition Advisory Committee faxIZ^^S 

55th Montana Legislature 



SENATE MEMBERS 
JOHN 'J.D.' LYNCH 
WALTER MCNUTT 
FRED THOMAS 
BILL WILSON 



HOUSE MEMBERS 

ERNEST BERGSAGEL 
LARRY HAL GRINDE 
JOE OUIUCI 
WILLIAM M. 'BILL* RYAN 



COMMITTEE STAFF 
TODD EVERTS 

LEG. ENVIRONMENTAL ANALYST 
STEPHEN MALY 

RESEARCHER 



February 4, 1998 



TO: Transition Advisory Committee Members 

FR: Todd Everts, TAC Staff Attorney (^'^C^ 

RE: A Legal Analysis of the Electric Utility Industry Restructuring and Customer Choice 
Act's (UIRCCA) Reciprocity Provision 

At the request of the TAC PSC Liaison Subcommittee, I have been asked to analyze the 
constitutionality of 69-8-41 1, MCA, better known as UIRCCA's reciprocity provision. In this 
analysis, the Subcommittee requested not only a legal analysis but also a review of UIRCCA's 
legislative history to document any legislative intent on the reciprocity issue. 

Background: At the TAC October 1997 meeting, the Committee directed the TAC PSC Liaison 
Subcommittee to analyze and review the issue of reciprocity. The Subcommittee heard 
testimony from Avista Energy, PacifiCorp, Puget Sound Energy, and Washington Water Power 
that UIRCCA's reciprocity provision is having a chilling effect on competition in Montana and 
that the provision may be unconstitutional. Montana Power Company (MPC) testified that the 
reciprocity provision is a fairness and equity provision that applies company to company instead 
ofstate to state. MPC also viewed the provision as constitutional. 

The Subcommittee decided to request a staff legal analysis of the reciprocity provision and to set 
up a panel discussion on the issue before the full TAC in February. 

Issue : Is UIRCCA's reciprocity provision constitutional? 

Short Answer: If interpreted as an interstate reciprocity provision, 69-8-41 1, 
MCA, cotild be subject to a legal challenge as constituting a burden on interstate 
commerce. A court would likely find that UIRCCA's reciprocity provision - 
violates the commerce clause of the U.S. Constitution. If interpreted as intrastate^ ; 
(wholly within Montana) reciprocityv a court would likely find that the UIRCCA 
reciproicity provision is legally valid. 
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Legal Analysis : 

1. Explanation of Montana's UIRCCA Reciprocity Provision 

The terai "reciprocity" is defined in the dictionary as "mutual dependence, action, or influence or 
a mutual exchange of privileges". In plain language, "reciprocity" basically means I get what 
you get and you get what I get and what we both get is usually mutually equal. 

Section 69-8-41 1, MCA, provides: 

Reciprocity. (1) Except as provided in 69'8'311, all electricity suppliers must be 
afforded open, fair, and nondiscriminatory access to customers and a 
comparable opportunity to compete. 

(2) A distribution services provider or the distribution services provider's 
affiliates may not use another distribution services provider's facilities in the 
state ofMontana to sell electricity to customers in the sttae of Montana unless 
the first distribution services provider or the distribution services provider's 
affiliates offer comparable and nondiscriminatory access to the distribution 
services provider's distribution facilities. 

This provision requires, for example, that1)efoTe Mr. Kilowatt (who controls the pole and lines 
either in or out of the State of Montana) can sell electricity to customers in Montana, Mr. 
Kilowatt must offer the same type of open access to his poles and lines that a Montana 
distribution services provider must offer under XJIRCCA. Mr. Kilowatt may be barred from 
selling and delivering electricity in Montana until Mr. Kilowatt's state (or cooperative, if in 
Montana) permits retail direct access to Mr. Kilowatt's poles and lines. 

UIRCCA provides for phased in customer choice of energy suppliers under 69-8-201, MCA. By 
definition, "choice" means that a customer's selection process includes more than one energy 
supplier. To ensure equal and competitive energy supply access to Montana customers, UIRCCA 
obligates a public utility distribution services provider (a pubUc utility that controls the poles and 
lines) to "make distribution facilities available to idl electricity suppliers, transmission service 
providers, and customers on a nondiscriminatory and comparable basis" (69-8-208(l)(a), MCA, 
emphasis added). This nondiscriminatory and comparable access also includes transmission 
services (69-8-209, MCA). 

2. Explanation ofU.S. Constitution's Commerce Clause. 

The issue presented in the TAC PSC Liaison Subcommittee is whether UIRCCA's reciprocity 
provision if interpreted as interstate reciprocity violates Article I, section 8, clause 3, of the U.S. 
Constitution, which provides that "Congress shall have Power . . . [t]o regulate Commerce . . . 
among the several States". The conmierce clause itself, even without congressional 
implementation, is a limitation on state power to regulate commerce. Sporhase v. Nebraska. 458 



U.S. 941 (1982). The very purpose of the commerce clause was to create an area of free trade 
among the several states. Great Atlanti c and Pacific Tea Co.. Inc. v. Cottrell 424 U.S. 366 
(1976). The negative aspect of the commerce clause prohibits economic protectionism - '*that is, 
regulatory measures designed to benefit in-state economic interests by burdening out-of-state 
competitors". New Energy C n nf Indiana v. Limbach. 486 U.S. 269, 273 (1988). 

In general, the U.S. Supreme Court has developed the following two-part legal test under the 
commerce clause: 

1 . Does the state statute directly regulate or discriminate against interstate commerce or 
does its effect favor in-state economic interests over out-of-state interests? If so, courts 
have generally struck down the statute without fiirther inquiry. BrQwn-FQnnan PigtiHgr? 
Corp. v. New Y ^'^^'^tote Liquor Authority. 476 U.S. 573 (1986). 

2. If the state statute is neutral on its face, has only indirect or incidental effects on 
interstate commerce, and regulates even handedly, the courts will uphold the 
statute "unless the burden imposed on such commerce is clearly excessive in 
relation to the putative local benefits". Pike v. Bruce Church. Inc.. 397 U.S. 137, 
142 (1970). See also Minnesota v. Clover Leaf Creamery Co.. 449 U.S. 456 
(1981), and Arkansas Elect r ic Cooperative Corp. v. Aricansas PublJC SCTvice 

Cfinanissisn. 461 U.S. 375 (1983). 

3. Does the Montana UIRCCA Reciprocity Provision (if interpreted as an interstate 
provision) Violate the Commerce Clause? 

I. Does the state statute directly regulate or discriminate against interstate commerce or 
does its effect favor in-state economic interests over out-of-state interests? 

(A) Does the Montana UIRCCA reciprocity, provision directly regulate interstate 
commerce? 

Extending the hypothetical example of Mr. Kilowatt, assume that he and his distribution services 
system reside in the State of Oregon. Oregon has not opened its distribution services system to 
direct retail access. The UIRCCA reciprocity provision attempts to reach out and force 
enactment in Oregon of a statute that would allow for direct retail access before Mr. Kilowatt 
would be allowed to conduct business in Montana. Montana's UIRCCA reciprocity provision 
"has the impermissible practical effect of controlling commercial activity wholly outside 
[Montana's borders]". Healv v. Beer Institute. 491 U.S. 324, 332 (1989). "[A] statute that 
directly controls comm«x;e occurring wholly outside the boundaries of a State raceeds the 
inherent limits of the enacting State's authority and is invalid regardless of whether flie statute's 
extraterritorial reach was intended by the legislature." H^ly. 491 U.S. at 336. ' 

Montana "cannot use the threat of economic isolation as a weapon to force other states to enact 



substantially similar legislation any more than [Montana] can impose a reciprocity agreement 
against a sister state". Harrfage v. Atkins. 619 F2d 871 (10th Cir. 1980). 

A court would likely find that the UIRCCA reciprocity provision directly regulates interstate 
commerce and would not need to analyze the issue further. 

(B) Does the Montana UIRCCA reciprocity provision discriminate against 
interstate commerce? 

The net effect of UIRCCA's reciprocity provision is that entities like Mr. JGlowatt who control 
or own the poles and lines but whose state has not allowed direct retail access may be barred 
ftom competing in the Montana market, while those entities that do not control or own poles and 
lines (i.e., power marketers) are free to compete under the deadlines established m UIRCCA. 
Mr. Kilowatt would be disadvantaged as compared to all other market participants that did not 
own or control distribution feciUties outside Montana. Additionally, Montana distribution 
services providers would receive an economic advantage in not having to compete with Mr. 
Kilowatt for Montana customers even though UIRCCA itself requires a pubUc utiUty distribution 
services provider to '"make distribution facilities available to all electricity suppliers, 
transmission services providers, and customers on a nondiscriminatory and comparable basis" 
(69-8-208(l)(a), MCA). The UIRCCA reciprocity provision specifically favors in-state economic 
mterests over the out-of-state interests of Mr. Kilowatt. 

Again, a court would likely find that the UIRCCA reciprocity provision facially or in effect 
discriminates against the interstate commerce that Mr. Kilowatt has to offer and would not need 
to analyze the issue fiirther. 

n. Assuming that the UIRCCA reciprocity provision neither directly regulates nor 
discriminates against interstate commerce, the reciprocity provision would be 
upheld "unless the burden imposed on such commerce is clearly excessive in 
relation to the putative local benefits". Pike v. Bruce Church. Inc.. 397 U.S. 137, 
142(1970). 

The putative local interest or benefits expressed in the testimony before the TAC PSC Liaison 
Subcommittee have been one of equity and fairness for Montana distribution services providers. 
Paraphrasing the testimony provided: Why should other (out-of-state) distribution services 
provides be able to compete in the Montana market when Montana companies are barred from 
using the other providers' poles and wires to sell electricity because the other providers' states 
have not enacted direct retail access legislation? Montana companies need to compete on a level 
playing field in order to survive and prosper. The reciprocity provision is designed to level the 
playing field across state lines. Indeed, it is the policy of the State of Montana fliat *the financial 
integrity of electrical utiUties should be fostered" (69-8-102(3), MCA). Montana clearly has a 
legitimate putative local interest in fostering the stability of its electrical utility industry given the 
enormous economic, environmental, and tax benefits that the industry provides. . . 
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The question for a reviewing court is whether the burden that the UIRCC A reciprocity provision 
places on interstate commerce is clearly excessive in relation to Montana's local interests. 
Montana would need to show that given the discrimihatoiy nature of the reciprocity provision 
noted above, there are not less intrusive options to foster the stability of its electrical utility 
industry. Miimg?9t& v. ClQvgr Leaf Creamery Co» 449 U.S. 456. 473 (1981). 

Under UIRCCA, Montana chose to facilitate competition and require nondiscriminatory direct 
retail access to its customers. Iii enacting UIRCCA, the Legislature felt that competition was 
ultimately the best way to protect Montana consumers and enhance its electric utility industry 
(69-8-102(2) through (4), MCA). 

On the other hand, the burden on Mr. Kilowatt has been demonstrated to be substantial (see 
above). It limits Mr. Kilowatt's ability to compete in the Montana maiket even though, 
ironically, the fundamental premise of UIRCCA competition is that the more Mr. Kilowatts there 
are to compete for Montana consimiers, the lower electric rates will presumably be. 

A court would likely find that the UIRCCA reciprocity provision imposes a substantial burden 
on interstate commerce that far outweighs the permissible benefits that Montana has a right to 
expect as an exclusive member of the United States. 

(As a side note, the issue of whether inaction in terms of direct retail access on the part of a state 
like Oregon would ever constitute a violation of the interstate commerce clause is not addressed 
in tills analysis. It is also important to note that under UIRCCA, Montana made a conscious 
choice, unlike some other states, to institute market competition.) 

Other Legal Considerations : There are some additional legal issues that may have a bearing on 
the v^idity of the UIRCCA reciprocity provision. 

1 . An out-of-state public utility like Mr. Kilowatt could make the argument that 
the requirenient of retail aiccess reciprocity is unenforceable because all retail 
wheeling transactions are interstate transmission subject to the exclusive 
jurisdiction of the Federal Energy Regulatory Commission (FERC) under Order 
No. 888, FERC Stats, and Regs. P31,036, 770-1. See Barbara Jost, ''Leveling the 
Playing Field - Can Retail Reciprocity Work?", Trend and Insight Electricity, 
American Bar Association, 1997. 



2. Having suggested that FEIRC may have preemption authority, there is no 
question that states have been afforded extensive power over retail public utility 
regulation. See Panhandle Eastern Pipe Line Co. v. Michigan PSC. 341 U.S. 329 
(1951), and Arkansas Electric Cooperative Corp. v. Arkansas PSC. 461 U.S. 375, 
383-389 (1983). Even with this autiiority, a court will still utilize the two-part 
commerce clause test to determine the validity of the state action. 



f^ i«i^tivA History : A fundamental premise of statutory construction is that if a statute is clear 
on its face a court will not look to legislative intent for guidance. Having said that, the 
legislative history of UIRCCA shows that the constitutional issues of reciprocity were raised on 
thf record in the Senate Taxation Committee by PacifiCorp. Because of the limited record m ttie 
House, it is unclear as to whether the reciprocity issue was raised. The summary minute records 
indicate that the legislative committee members of both houses did not discuss the reciprocity 
issue. 

Condusion- The TAC PSC Liaison Subcommittee requested that staff conduct a legal analysis 
S^ifSc A reciprocity provision and present the findings to the Ml Transi^^^ 
Committee. This memo has concluded that if interpreted as a mterstate reciprocity provision, a 
couXould likely find a violation of the commerce clause. However, a statutory provision is 
presumed constitutional until a court finds otherwise. If the provision is mterpreted as an 
intrastate reciprocity provision, its legal vaUdity would likely be upheld. 

As a legislative body, the TAC has several options. It may make prospective recommendations 
to the 1999 Legislature regarding the reciprocity provision to either modify, rep^, or leave the 
provision intact. The issue of reciprocity is a poUcy decision that obviously has legal 
implications. The TAC is an appropriate forum to wrestle v«th these pohcy issues. 
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Electrical Industry Restructuring & Montana Power Company's Sale of Generation Assets 
A description of the implementation process to date and some issue-related talking points for the Transition 

Advisory Committee meeting on March 13, 1998. 

Stephen Maly, Staff Research Analyst 



Process/Procedural Highlight 



Senate Bill 390 established the TAG and assigned it the task of analyzing and reporting 
on the transition to effective competition. This monitoring process includes scheduled 
meetings and quarterly reports. TTie TAG has subdivided itself into two subcommittees, 
one on Universal Systems Benefits and the other on Education, plus two working groups 
to serve as liaison between the full TAG and the Public Service Gommission and the 
Revenue Oversight Gommittee, respectively. The full committee is composed of 8 
legislators; 4 from each house and party. All legislative members voted in favor of SB 
390. The TAG also includes 12 appointed members representing stakeholder 
constituencies in the restructured policy/commercial environment. The initial term for 
members expires 12/31/99. The TAG met on July 1 1, 1997, and again on Oct.6-7. MPG's 
December announcement regarding its power generation sales precipitated 2 additional 
TAG meetings to date, this one and one on January 9, which was held in conjunction with 
the Gonsimier Gounsel. The next meeting is set (at the moment) for April 24. Subsequent 
meetings are tentatively scheduled for July 24, Sept. 18, October 23. SB 390 includes 
several other reporting and legislative recommendation deadlines prior to the 1999 
Legislative Session. 

The Public Service Coitmiission is in the midst of reviewing transition plans required by 
SB 390. A schedule of proceedings leading up to the issue of a final order has been 
adjusted to accommodate the proposed generation sale but will still honor the July 1 
statutory date for large industrial customers to obtain choice of electrical supplier(s). The 
PSG hearing on the sales issues commences April 28, and the Gommission plans to issue 
its final order on June 1 . 

The Revenue Oversight Gommittee is charged imder SB 390 with the duty of studying the 
tax implications of restructuring. ROG discussed and heard presentations on this issue at 
its Nov. 21 and Jan. 30 meetings, and will address it again on April 3, the date of its next 
meeting. ROG staff are attempting to compare effective tax rates on investor- owned 
utilities as well as electrical coops across the West, to better ascertain Montana's 
competitive position as a net power exporter, and to help determine which if any property 
tax rates and classifications might need to be changed by the legislature to achieve 
certain policy goals, among them competitive neutrality and the avoidance of tax burden 
shifting from one class of consumer to another. In short, the charge is to figure out what, 
how, and how much to change the tax structure so that (most) things stay the same. In 
addition to property tax adjustments, the ROG is likely to consider the imposition of a 
kilowatt hour tax. 



The Interim Property Tax Gommittee has discussed the property tax impacts in general 



terms, and members have acknowledged the disproportionately large effects on Rosebud 
and Cascade counties. The Committee does not plan to investigate further, given the 
ROC's responsibility to do so under SB 390, and the TAC's overarching oversight 
function. 

FERC relicensing is a long, drawn out procedure. As MPC representatives have pointed 
out on prior occasions, deliberations over Kerr Dam have been going on for over 1 5 
years, and they have yet to be concluded. The more immediate focus is on the Missouri- 
Madison hydroelectric dams, which currently operate under an existing FERC license. 
MPC made application for renewal in 1 992, and included in its proposal some 
modifications to the system to enhance power production. A Draft EIS was issued m 
September, 1997. February 23 was the deadline for public comment on the DEIS. A Final 
EIS probably won't be published for another 12-18 months-well after the sale of MFC's 
facilities. There will be a 60-day period following that future date for public comment. 
Whether the change in ownership of the Missouri-Madison dams will alter this schedule 
is unknown. (See issue summary below.) 

Local governments are looking into the possibility of bidding on some of the Missouri 
River dams. Helena and Great Falls have discussed a jomt venture, including one that 
involves a partnership arrangement with Montana-based electrical cooperatives. The 
financial costs of participating in the bidding process could be high-from tens of 
thousands to hundreds of thousands of dollars. The prospect of state ownership of some 
or all of the generation facilities has also been raised, but only preliminary research has 
been completed. The state-ownership approach has been stymied to date by 
confidentiality requirements attached to as yet unreleased detailed MPC bid package, the 
failed effort to hold a special Legislative Session to delay the effective date of key 
provisions of SB 390, and the highly compressed time frame for decisive action by state 
officials. 

Eight states have passed restructuring legislation: New Hampshire, Maine, Rhode Island, 
Pennsylvania, Oklahoma, Montana, Nevada, and California. Most states in the western 
region are studying the implications of restructuring or analyzing different legislative 
proposals before going forward. Idaho and Utah have established interim study 
committees. Restructuring legislation has been temporarily shelved or defeated in 
Oregon, Washington, Wyoming, Colorado, New Mexico and Arizona. In California, the 
western "pioneer" of partial deregulation, all customers are supposed to obtain choice at 
the end of March. 

National restructuring legislation is pending. Members of the House of Representatives 
are advocating the creation of a Congressional Electricity Caucus to try to attain a 
consensus on comprehensive legislation to give all consimiers a choice of electricity 
providers. Several bills are under consideration, and will be taken up sometime in 1999. 
Most would mandate partial deregulation to allow customer choice and establish 
renewable energy incentives. There is marked reluctance to preempt states. 



Governor Racicot announced earlier this month that he plans to moderate a Town 
Meeting on restructuring issues on April 16, most likely here in the capitol. 

The TAG'S next scheduled meeting is April 24. Members may decide to change that date 
in light of what is learned today, the outcome of the Governor's Town Meeting, and the 
PSC's proceedings. 



Issue S\mimarv 

Electricity Prices: Are they going up or down? A Department of Energy study in 1997 forecast 
an increase in the coming years. Other analysts have reached similar conclusions, which are 
congruent with common intuition that points toward a leveling out of regional prices once 
regulatory barriers are removed. Many citizens from low-cost states fear that competition will 
raise their rates because relatively high-cost, high demand states will outbid local consumers. 
However, a number of regional economists criticized the DOE study for relymg on erroneous 
assumptions. It is important to keep in mind what actually determines prices m a regional, 
deregulated market. Competition tends to push prices down do that they reflect marginal costs, 
which means the additional cost of adding another kilowatt of generation capacity. According to 
a recent Brookings Institution analysis, the marginal cost of production from existing steam- 
powered facilities is 1.7 cents/kwh, which reflects primarily coal and natural gas fiiel costs. The 
associated transmission and distribution (T&D) costs average about .9 cents/kwh, suggesting that 
off-peak prices could be as low as 2.5 cents/kwh. Most new generation will be gas-fired 
combustion turbines, which turn out power at 3 cents/kw. With added T&D charges, the average 
long-run competitive price would be capped at 3.9 cents/kwh. (The average cost of residential 
electric power in Montana in 1996 was 6.3 cents/kwh.) However, there are other important 
factors to consider. Montana's situation is complicated by non-regulatory obstructions or hurdles, 
such as the state's geographic location, its current and potential market size, the carrying capacity 
and other technical characteristics of the transmission and distribution system serving the western 
grid, and the as-yet undefined structural and fimctional characteristics of a regional electricity 
exchange (an independent system operator) to effectively schedule and otherwise manage 
electron traffic and deal with power imbalances and "congestion" pricing. 

Stranded costs: Stranded cost recovery has been a sort of "bottom line" for electric utilities since 
the restructuring debate began. The FERC and many state officials have conceded that electricity 
consumers must bear much if not all of the burden of power plants, supply contracts, and related 
infrastructure invested in under regulation and rendered uncompetitive by partial deregulation. In 
stark contrast. The American Local Power Project and other critics of restructuring believe that 
utility stockholders should be responsible for uneconomic investments. The measurement and 
valuation of stranded costs are contentious. For example, Montana Power Company's 
calculation of its stranded costs has been challenged by a number of intervenors in the Public 
Service Commission's transition plan filing process. The sale price of MPC's generation assets 
will determine, to a large degree, what if any stranded costs remain; the PSC will ultimately 
decide how such costs will be allocated to Montana consumers. 



FERC Relicensing: As mentioned above, the process for issuing a new license for the Missouri- 
Madison Hydroelectric Project (FERC No. 2188) is underway. FERC licenses set conditions for 
land use within hydro project boundaries. These and other conditions and requirements can be 
amended at any time during the term of a license. The procedure calls for the licensee to request 
and justify a change. Following a detailed review process, the agency considers the proposed 
modification(s) and renders a decision. All of this takes place within the parameters of federal 
laws that require FERC to give equal consideration to power generation benefits and to 
environmental quality and the protection offish and wildlife. The draft Environmental Impact 
Statement (DEIS) issued last fall recommends certain measures to mitigate the environmental 
pressures caused by MFCs proposed system alterations to increase total output. The DEIS does 
not address any change in ownership of the dams. (Citizens for Missouri Green Belt in Great 
Falls were unsuccessful in their attempt to obtain a 6-month extension period for public 
comment, basing this request on the fact that at the time the public hearing on the DEIS was held, 
the sale of the dams was not openly contemplated or discussed.) Whether the timing of the sale 
and the subsequent issuance of the Final EIS raises opportunities for either the new owner(s) or 
local combatants to alter the conditions of the license is, for the moment, unknown. FERC has 
dealt with ownership change and concomitant license transfers on other occasions in other states, 
but not in the midst of a relicensing process and not within a political environment where 
deregulation of retail sales is the dominant motif. Further ambiguity results from the 
unavailability of an easily interpreted and comprehensive map of all of the relevant project 
boundaries, including the acreage distribution of private and public lands within each. 

Water Rights: MFC has, over the years, acquired a substantial number of senior water rights. 
To date, MFC's rights on the Missouri-Madison system have not been adjudicated by the state 
water court. However, the company has allowed junior water right holders—including irrigators-- 
to use MFC water without charge or interference. Nearly a million acres of irrigated land 
upstream of Morony Dam is supplied in this manner. New owners of the generation facilities 
could decide to discontinue this practice and exercise a "call" on junior rights, in order to 
maximize the economic benefits of stepped-up hydroelectric production. A mrniber of Montana 
citizens have advocated that FERC require the purchaser(s) of MFC facilities to subordinate their 
"inherited" senior rights to other water users. In the past, the Montana Dept. of Environmental 
Quality has taken the position that water rights in Montana are a state issue, not a federal issue, 
and that resolution of this matter should not be attained through a federal licensing process. 
However, more recently, the administration has asked FERC to analyze the water rights issues 
raised by the impending license transfer. 

Fish, Wildlife, and other Recreation Resources: The major concerns are effective maintenance 
of healthy fish and wildlife habitat and the continuation of public access to streams and 
shorelines appurtenant to hydroelectric facilities. There is a trade-off between the value of 
recreational uses of such property and the benefits of power generation. As mentioned above, 
FERC licenses require a balance. As an article from a relevant license docimient reads: "So far as 
is consistent with proper operation of the project, the Licensee shall allow the public free access, 
to a reasonable extent, to project waters and adjacent project lands owned by the Licensee for the 
purpose of full public utilization of such lands and waters for navigation and for outdoor 
recreational purposes, including fishing and himting." This seems strmghtforward on its face, but 



there may be a considerable fiidge factor in the first phrase, as "proper operation" of an enhanced 
power production facility may justify more restricted access. The same flexibility of 
interpretation might also apply to the terms "to a reasonable extent". 

Jobs & Related Employment Concerns: The sale of MFCs generation facilities raises the 
specter of several hundred job losses. This concern is predicated in part on the possibility that the 
new owner(s) will replace current operations and maintenance personnel with different workers, 
perhaps brought into Montana from another state. Another possible outcome with similarly 
undesirable outcomes is the achievement of technical efficiencies that reduce the need for 
workers altogether. In other words, to maximize the profitability of the hydro facilities well- 
trained and relatively well-paid labor might be replaced with productive, reliable, and relatively 
low cost technology. In addition, a multiple owner scenario could complicate labor contracts. 
More generally, absentee owners and managers may have different attitudes and corporate 
philosophies than those of MFC; there is always potential for conflict when the work force is 
local and the top management is not. 

Tax Revenue: The Department of Revenue has estimated that the total loss of property tax 
revenue caused by the shift firom central to local assessment of generation facilities is somewhere 
near $7 million. Rosebud County and Cascade County stand to lose the most. The statutory tie to 
other centrally assessed property (railroads and airlines, for example) complicates the task of 
compensating for these losses by a change in property lax rates and classifications. In addition, 
the nexus issue continues to confoimd efforts to speculate on the merits of replacing or 
supplementing property taxes with other types that could be levied on out-of-state suppliers and 
power marketers. While the ROC has a statutory obligation to assess the implications of 
restructuring, there is mounting concern that addressing these issues by themselves, irrespective 
of more general tax reform considerations, will be both difficult and dissatisfying. TAC's 
legislative members may want to contribute energy and attention to tax issues sooner rather than 
later, with tiie hope of lending some creative ideas to the Revenue Oversight Committee's 
reconstructive labors. 
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Legislature Restructures Montana's Electrical Industry 



In response to federal laws 
deregulating the v^olesale elecodc- 
ity market and to a sweeping 
nadonal movement to testructure 
the $300 billion per year electric 
utility industry, the 1997 Montana 
L^slature decided to chart its own 
course in shaping Montana's re 
structuiing destiny. The 1997 L^- 
islature enacted and the Governor 
signed Senate Bill 390 to partiallji 
deregulate retail electricity sales. SB 
390 is a very complex piece of 
legislation. Several key elements are 
summarized below: 

Customer Choice: Large consum- 
ers of electricity who cunendy 
receive their electricity from Mon- 
tana Power Company (MPQ or 
PadfiCorp will be able to choose 
their electricity supplier by July 1, 
1998. As soon as it is administra' 
tively feasible, all remaining Mon- 
tana consumers v^o cutrendy 



receive their electricity from MPC 
or PadfiCorp will have the ability to 
choose their electridty suppliers on 
or before July 1, 2002 but no later 
than July 1, 2004. Cooperative 
utilities have die ability to opt in or 
out of competition. Montana 
Dakota Utility can defer choice for 
its customers until July 1, 2006. 

Cost of Electricity: The cost of 
electridty will no longer be i:^;u- 
lated by the Public Service Com- 
mission (PSQ. Electric service 
providers licensed by die PSC will 
compete for your business. The 
cost of electridty will be based on 
the competitive market price and 
the transition costs associated with 
allowing your cunent electridty 
provider to move into a competi- 
tive maritct Senate Bill 390 requires 
that those utilities that enter into 
competition establish a two year 
rate moratorium begin 



ning July 1, 1998 for all customers. 
An additional two year rate morato- 
rium (with some exceptions) will be 
extended to snudl commercial and 
residential customers. 

Funding for Low Income Energy 
Assistance, Energy Conserra- 
tion, and Repewables: 

SB 390 establishes a universal system 
benefits program (USBP) diat wiU 
fimd low income energy assistance 
programs, energy conservation and 
renewable energy projects. The 
contributions to the USBP ate 
based on 2.4% of each utility's 1995 
retail sales revenue. The 1997 
L^^ture gave the USBP fund a 
four year life span b^inning July 1, 
1999 and endingjuly 1. 2003. 

If you would like a copy of Senate 
Bill 390 or more detailed informa- 
tion, please contaa the L^islation 
Services Division at (406) 444-3064. 




We ore the Transition Advisory Committee 
and We Will Leave tine Ligiits on for You 



E^teen members stroi^ and incandescent with ene^ to &ce die task at hand, the Transition Advisory 
Committee (TAQ prepares to spend manifold kilowatt hours working toward shining the lig^t on rcwinng 
Montana's electrical industry. Despite the potential for some hi^ voltage discussions, members vow to remain 
grounded in their efforts to ease the transition, foster competition, and keep dtizens pkigged in to the process. 



TAC was created by Senate Bill 390. It is composed of 8 votii^ members 
who are Montana state legislators - four from each house. The voting 
membership is bipartisan. Additionally, diere are 12 nonvoting advisory 
representatives that embody a cross section of p>arties interested in the 
dectric restructuring process. 

The purpose of TAC is to: 

1) Allow Montana dtizens access to their representatives in 
overseeing Senate Bill 390 implementation. 

2) Keep Montanans informed of dectric industry restructuring 
events diat are taldng place. 

3) Analyze and report on die transition to effective competition in 

die electridty si^ly market 

4) Reannmendl^^slation if necessary to promote dectric utility 

restructuring and retail dioice of electridty suppliers. 

5) Monitor and evaluate die universal system benefits program and 
make recommendations u> the governor regarding im{dementatioa 

TAC is looking for your partidpation in the implementation of Senate Bill 390. 
For more information on Committee activities or to be put on the mailing list, 
call the Legislative Services Division at (406)444-3064. 
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A Message from the Chairman. 



Itumfpkaiiireior^)orttejouthaiaJIu 
gm^weUin ourTmuitmiAJvisoiy Om- 
mttuanimthtworlitf tkctritalrtstnu- 
tmng. B;i the timejou read tUs our Com- 
mttet wiU hate met taitemd had subtm- 
mittee meeln^s as veil 
FoUoaing the basic purpose of SB 390, 
aiiid} is to proteti Montana's ekctricalratt 
pqpng customers, our Committee will en- 
deauor tojurther educate ourselves in this 
area, follow the developments in this indus- 
try, tmd do our best to keep you t^ to date. 
QtdUfrankljhtinsisabigtask. Here are 
a a few of the migor items. ^imJ Electri- 
cal Ceaperativer. How have they reacted 
and where are theji headed? Taxation: 
working with the Revenue Oversight 
CemmitieonpotaMeUpe in^kuttfer ■ 



state and local government. Pibt Projects: 
When, Where, eb* How? A great deal 
rests on Aese^lot projects. They mof be 
Uie greatest way to educate Montanans on 
theftfture. Timeframe: Are some of our 
schedules in SB 390 too long? Should ti/ey 
be shortened? There are more, hut these 
an some of the issues this Committee will 
work on. 

I am surprised at the interest around the 
country in our SB 390. Several committee 
members have visited and spoken around 
the country about what we accompUshed in 
SB 390. I believes this speaks well for us 
ben in Montana. 

Well, then is a lot of work to do and 1 
ask you to inquin and stay tuned 
- - - Fred Thomas, Chairman 



The Price of Power 



Non-Pirm Electric Prices: PeaK Perioas 

Pacific NorjOiwest/RockiesJNov 'jSW to Sep '97) 
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Source; Clearing U[n NewsDaia Corporaoon, September 15, 1997, No. 793. 

Glossary 

The language of restructuring is arcane and replete with technical terms. The elec- 
trical power industry has its own language, to which has been added generous 
doses of jargon by state and federal regulatory agencies. Moreover, the dialogue 
among compering interests in the gas and electric arena is flavored widi meaningful 
nuances that are largely unintelligible to the uniniriated. With all that in mind, this 
andfuture issues of the XAC 1?^/^ will feature a glossary section that is in- 
tended to increase general familiarity with key terms and phrases. 
Electrical Industry Restructuring: The electrical power industry historically has 
been composed primarily of investor-owned utilities. These utility companies have 
been predominantly vertically int^rated monopolies (combining electridry gen- 
eration, transmission, and distribution), whose prices have been regulated by State 
and Federal government agencies. Restructuring the industry entails the introduc- 
tion of competition inK) at least the generation phase of electricity production, 
widi a corresponding decrease in regulatory control. Restrucmring may also modify 
or eliminate other traditional aspects of investor-owned utilities, including their 
exclusive franchise to serve a given geographical area, assured rates of return, and 
vertical integration of die production process. 

Universal System Beneats Charges (USBCs): Universal services refers to ser- 
vices r^aided as sufficient for basic needs and must be provided to all members of 
die population regardless of income. Under SB 390, USBCs means pubUc purpose 
programs for: cost-effective enogy conservation, renewable resource projeas and 
applications, low-income customer weatherization, reiiewable resoiHce projects and 
applications, research and development programs related to conservation and 
renewables, maricet transformation designed to encourage competitive markets for 
public purpose prtjgrams, and low-income energy assistance. 
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UPDATES .. . . . 

Public Service Commission 

PadfiCorp and Montana Power Company (MPQ each ffled Transition Plans on July 1. 1997. « required 
by Senate BiU 390. The PSC issued Preliminary Detetminations on both companies' Transinon Plans, finding each 
deficient in meedng the requirements of SB 390. MFC supplemented its filing on Augu« ^. »«d ^f^^'J^'PJ^^ 
Plan is due OctobTr 16. Tbc fomul hearing on MFC's package is scheduled to beg« on Febnmy 24, 1 998. vn^ a finJ 
order due May 1, 1998. The PSC will condua FadfiCorp's hearing begimung Mard. 24. 1998. and its final order is due 

•'""' ^" Denise Peterson, PSC, 406-444-6377 (http://www.pscmt.gov) 



jVIontana Cooperatives 

The Montana Electric Cooperatives Assodation(MECA)fomi«laIUstnicMringT«kF^ 

Task Force is hdping MEO^'s 25-member cooperatives and. in mm, thea mdividual metnbers. understand the 
r^fiSTnsofSB'S.ltisalsohdpingtheorgani^ifiontodefinewaystobestcomplywiththeleg^bt^^^^ 

TTieTask Force ftmned several worldnggroups to deal with spedfic aspects of thehw.Tlie most imm^^ 

to ^Lte members about iust what was and was not required by the legislad^^^ 

need todeddewhetherthey want ,opartidpateinre5tnicnfflngornot.smceSB390aUows4emtomakeaA^^^^ 

sh^d they dedde in theaffimutivereveryone concerned needs to know howtomakeinfbmieddeci^^^ 

suppliers and related services options. 

Over 80,000 pampWets explaining SB 390 were sent to MECA members ^ thdr constitu««. Press «^ 
interviews, panel discussions and community group presentations are bemg made m addioon to the estensnre 
information that is fcanired in cooperatives' newsletters and ^undMimUma magaane. 

Other Task Force working groups are devdoping generic transition plans and defining uniform approad«s to UniverMl 
System Benefits Charges (USBQ requirements and territorial integrity agreements. While eadi coop««mr wdl make iB 
own dedsions and will implement diem according, MECA is woridng to create suggested umform guidelines tor 
complying wjth die various aspects of SB 390. MECA's goal is to fadlitate die transition into die new competitive era 
with as much undetstandii^ and as litde difficulty as possible. 

Mack McConndl, MECA, 406-751-8333 



me Rood to Customer Choice 

With die enactmem of Senate BiU 390. the Montana L^slanire provided die stnicture and ftamework for dectric uriHty 
customers in the state of Montana to have die oppominity to choose an dectric power suK>lier. The Act ««'''^ 
requirements for investor owned utiliries. niral dectric cooperatives, die Montana PubUc Service Commission (die PSg. 
dectridty suppliers, and odiers to foUow to ensure an orderiy and nmdy process diat allows customer dioice "* ^^ 
suppliets. There are numerous safeguards and consumer protection provisions in die Act as wdl, mduding oversight by 
the Transition Advisory Committee CTAQ. 

The investor owned public utilities in die state appointed Perry Cole, Vice President, Business Devdopment and 
Regulatory Affairs for die Montana Power Company (MPQ die joint representative of MPC, PaafiCorp and Moa«^ 
Dakota Utiliries to die TAC. These riiree uriUties have also committed to donate a total of $165,800 toward die J200,000 
budgeted for die operations of die TAC during die interim. Tlie donations are based upon prorata shares of eadi ufliiry 
equal to didr 1995 energy sales in Montana compared to die total 1995 retail enei©r sales m Montana. 

Consistent wid, die requirements of die Act. MFCs Transition Flan provides forphased-in dioice allowing all customers 
to dioose dieir dectridtj- supplier witiiin a four-year transition period beginning July 1, 1998. Tlie fihng provides for 
competitive prices and dioices for customers, safe and rdiable service, promotion and payment of public purpose 
programs, transition cost recovery, pilot programs begimiing in 1998 for residential and commercial custom«s ^ 
cuswmer education. Larger commerdal customers will have die opporwniry to dioose an decmc supplier byjuly 1.1998. 

The proceeding before die PSC is a contested case following die Montana Administrative Procedure Act Hearin^on 
MFC's Transition Plan are expected to begin in February 1998. widi a final order and dedsion by die PSC in May 1998. 
The filing has attracted numerous intetvenors. The plan addresses significant Usues and concerns, mduding die level ot 
recovery of MFC's competitive transition costs which already are in rates, consumer protection, die uaiqr^s 
organizational stnicture and fiincrional separation, universal system benefit programs which provide energy and bill 
assistance, conservation and weadierizarion to low income customers, pilot prognuns to test and improve administiatwe 
functions related to choice, and customer education plans. 

Perry Cole, MPC, 406-497-3247 ^tq)://www.mq>ower.com) 
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Pilot Lights 

While large industrial and conunerdal consumers of electrical 
energy will be able to choose their supply source b^inning on July 
1, 1998, most small commercial and readeniial purdjasers ■will have 
to wait difou^ a multi-year phase-in period. In the interval between 

passage of Senate Bill 390 and die anticipated closure of die 
transition period in 2002, a variety of technical activities such as load 
profiling and related statistical analyses will necessarily precede 
uninhibited customer choice. At the same rime, Montana Power 
Company, PacifiCorp, and parridparing electrical cooperarivra will 
be undertaking pilot projects to determine what types of billing, 
cost, and service structures will work best in a comperirive maricet 
environment. Under die provisions of SB 390, die deadline for 
selecting pilots for implementation is July 1, 1998. It is too eariy to 
teU which communities or odier dusters of consumers will be 
induded in ddier MPC or PadfiCorp programs. So, in lieu of any 
detailed descriptions of exisrii^ pilots in Montana, a process and a 
proposal are briefly summarized bdow. 

The CoUabotative. Montana Power Company has established a 
collaborative effort to devdop agreement among various interested 
parties in support of education and pilot programs. MPC has invited 
odier dectric power distributors, die Public Service Commission, 
the Consumer Counsd, die Department of Environmental Quality, 
low-income advocates and others to work together toward this twin 
goal. The Collaborative will operate by consensus, and Gerald 
Mueller has been sdected to fodliate the meetings. 

The first meeting of "die Collaborative" was hdd on September 23 
in Hdena, and approximatdy 30 persons representing diverse 
agendes and constituendes partidpated. Basic ground rules and a 
work plan were considered, along with die desirability of expanding 
parridpation in order to ensure diat all key interest groups are fairiy 
represented in the process and its results. A subsequent meeting 
was hdd on October 16. After fine-tuning a statement of goals and 
purposes, the partidpants discussed the basic elements of a 
consistent educational message about restructuring for a statewide 
audience of primarily small commercial and residential customers. 

The next meeting is scheduled for November 5th, also in Helena. 
The general plan is to hold Collaborative meetings every 2 weeks for 
the balance of 1997, and to continue die process on a less frequent 
basis in 1 998, as projects are implemented. For further information, 
and to place yoursdf on the mailing list for announcements of 
meeting dates, times, and places, contact Deb Young at MPC, 406- 
497-2339, or debyoung@mtpower.com. 

MACO as broker for local governments. On September 24 die Hdena Citizens* Coundl sponsored a pand discussion 
at die aty-County BuUding entided "Exploring Options for Local Governments and Small Utility Customers in 
Montana". Gordon Morris, representing die Montana Association of Counties (MACO), oudined a proposal to include 
local governments in a "direct access" pilot program. The following summary contains abbreviated excerpts from Mr. 
Morris' remarks that evening. 

Small customer aggr^tion is a necessity in die arena of retail ene^ competinon. Citizen aggregation has two immediate 
benefits in diis new competitive environment it balances market power and provides a realisoc and efficient means for 
making choice available to all customers, not just large ones... 

"[Bluyers" must come togedier and shop joindy for die purdiase of power. This can be done by creating customer 
aggregates or customer coops (consumercos). I propose a pilot based on die notion of a local government consumerco 
whidi could grow, in time, to indude residential customers. This "local government consumerco" would be administered 
dirourii MACO. All admimstrative services would be provided by die Assodation, whidi would act as die "broker 
matdiing die end users in die group-local govemments-widi die best possible provider of electncal 
service..X>istriburion would not be considered in diis proposal, as diat fiinction would best be contracted out to ensure 
rdiable service and maintenance. Metering, billing (and collection), customer service, and otiier services rdated to the 
acquisition of dectridty wouki be contracted for as part of die broker function. 
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E,.^trici1y in Montana — an Overview -^ 

By: Alan Davis, Montana Department of Environmental Quality 

Electricity is important to Montana. It affects nearly every aspect of our lives and every sector of our 
economy. In Montana it is a significant industry widi a capiul investment exceeding $2 billion and annual 
revenues exceeding S500 million. 

Generation 

Montana has namepkte generation capacity of about 5000 Megawatts (MW), that is, all fadUties running full 
out at all times. A MW is the about the amount of energy it takes xa operate 1000 houses. The average 
generation, depending on loads and variations in die hydroelectric system, is about 2800 MW 
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Generating capacity has increased about 2.5 
times over the past 20 years. The addidon of 
the Colsttip &dlities changed Montana from a 
hydro-based system to one dominated by coal- 
fixed generadon. By contrast, generadon in the 
I^dfic Nordiwest is 16% coal and 62% hydro. 



Consumption 

Uriliries are characterized by when majdmum or peak loads occur. Montana, as widi the Northwest, has peak 
loads in the winter. Some individual cooperatives, PadfiCorp, and MDU peak in the summer. Most of the 
US is summer peaking. The main factor contributing to peak loads in Montana is hearing and ligjiting houses 
in the winter. 
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Montana has significant industrial use of elec- 
tricity, widi nearly 50 percent of the sales go- 
ing to the industrial sector. The residential and 
commercial sectors equally constitute the re- 
maining sales. 
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The residential sector has 85 percent of the 
customers in the state. The commercial sector 
has 14 percent and die industrial sector is less 
than 1 percent of the customers. The indica- 
tor that Montana has a significant industrial sec- 
tor is that less than 1 percent of the customers 
use nearly half of the electricity in the state. 
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The industrial sector is not spread equally 
among the utilities and cooperatives in the state. 
Excluding the Columbia Falls Aluminum Com- 
pany &cility, the industrial sector is significant 
only in Montana Power Company's current ser- 
vice territory. The cooperatives, MDU and 
PadfiCorp have only minimal amounts of in- 
dustrial load in Montana. 



Exports 

Combining generation and consumption determines the export electridty sales. Montana on an average year 
exports around 40 percent of the electridty produced in the state. The amount varies widi water conditions 
in the reservoirs and weadier. In general, Montana is omsidered a low-cost producer of dectndty. 




Milestones 
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1997 



Senate Bill Na 390 is passed by the lepsla- 
ture and signed into law by the governor. 
July 1 - MPC and PadfiCorp ffle transition 
plans widj Public Service Cointnission 
Aug. 26 - MPC files revised transition plan 
Oct 16 - PadfiCorp files revised transition 

plan 

1998 

May 1 - PSC issues final order on MPC tran- 
sition plan 
June 1 - PSC issues final order on PadfiCorp 

transinon plan I 

_July L- Rate moiatt o effect 

pilot programs laur 

Nov. 1 - TAC niak( nons » 

legislature and govi 3 ***"' 

tance fiinding levels 

Before Det 31 - Implementation of Uni- 
versal Systems Benefits Charges (USBCs) 

1999 
Jan. \ - 56A Montana Legislature opens for 
90-day session 

2000 

Before July 1 - MPC and PadfiCorp report 
results of pilot programs to PSC and TAC 

2002 

End of transition period: all customers may 
excrdse dioice. Contingent on PSC find- 
ings re: market conditions 

2004 
End of transition period extension Of 
applicable) 

2006 
Deadline for Montana Dakota Utilities to 
provide customer dioice 



BiblioWeb Notes: 

Selected soirees of information pertinent to electrical industry restruc- 
turing and closely-related topics. 

'RSS^..TA.Fi«/Jb. Edison Electric lnstimtcl997 This 
96-paee report prepared by the Edison Electric Institute descnbes six 
of Z initial retail access pUot programs, whereby partiapaong cus- 
wmers are currendyrecBvingdectridtyffomsuppU«s other than Aeir 

aaditional incumbent source. The report costs $50 for EEI members, 
$100 for non-members. To obtain a copy. caU 1-800-525-5562 or wntc 
EEI. Bmt 2800. Keameysville. West Virginia 25430. 
A Camparism »/ Stkcud Ekctric V^structumg Uffslatm, August, 1997. 
Ibis is a25-page comparison of the .estrucmring bills firomeightstates: 

New Hampshire. Rhode Island. CaUfomia. Pennsylvania. Oklahoma, 
Maine. NeLla, and Montana. Prepared by Scott Yount, Researd, Di- 
viaon. Nevada L^sbtiveCoundl. 702-687-6825. 
H,m.ct^gB«erg,Industries:L,s«msfiomNaturalGcs. Energy Informa- 
tion Administiation. 1997. Ibis smdy an. .changes,and 
results Onduding costs and consumer in ismdustryre- 

strucmring in order to devdop selective Jff "'r°"! 

of the dectric power industry. Contact E ElAOtnceoi 

Oil and Gas. 202-586-6408. 

2. Wgh sites , , J 

-^Sy^line's ^^ ««^ summaries cover the decmc mdustry, and 
focus on restrucmring issues. http://www.«iergyonline.^m 

■ Tbe LEAP Letter is a bimonthly overview of state and federal ac- 
tions on restrucmring. covering sudi topics as: state legislanon. regula- 
tory actions, court cases and commission findings, emerging issues, 
and market trends, http://www.apradey.com 

rfThe National Assodarion of Regulatory Utility Conwmssioners 
(NARUQ has teamed up wid, the National Conference of State Leg- 
islatures (NCSL) to provide rimdy. high-quality information about re- 
structuring across the country, http://www.erol8.com/naruc/ 

nccei.htm • » j • • 

■ The US. Department of Energy's Energy Informanon Admimsaa- 
tion (EIA) suppHes a wealth of information, induding press rdeases 
study reports, and other documents of interest, http:// 
www.eia.doe.gov 



Five hundred copies of this pubUc document were P"b|shed at 
an estimated cost of $1.11 per copy for a total cost of $556.00. 
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The 

Electric 

Puzzle 



Electrical industry restructuring is a complex puzzle. 
Getting an accurate sense of the whole requires 
the piecing together of seemingly disparate and 
technically sophisricated compwients. Moreover, each 
piece of the puzzle is another puzzle unto itself, complete 
with hard to decipher jaigoa and elusive logic. None of 
these issue-laden modules is entirely separate from any 
other; in many cases, it's difficult to tell where one stt^ 
and another begitjs. After all, electricity is all about 
interconnectedness. In such a multidimensional context, 
it would not be surprising if most Montana citizens are a 
bit confused about what restructuring promises or 
portends for them as residential or small business 
consumers of electricity. Widiin the Transition Advisory 
Committee itself, a group that consists of industry and 
consumer group representatives as well as legislators who 
are committed to seeing the process through, there is an 
inescapable (albeit congetUal) tension arising fn»n 
distinctly different interests and perspectives, like the 
public at large, the TAC staff feels, at times, somewhat 
stranded, out of the loop, genuinely perplexed. (We trust 
that none of our readers-or the Committee members- 
will find this admission shocking.) 

The ambiguity surrounding the motives, decisions, and 
anticipated results in the restructuring process was 
captured by Senator Fred Thomas, the TAC Chairman, at 
the outset of a special joint meeting with the Consumer 
Counsel on January 9th to discuss the ramificatioru of 
Montana Power Company's surprise announcement on 
the sale of its generation assets: The net outcome I'm 
looking 'for is to give us and the state of Montana a clear 
picture of what hopefully will happen." If nothing eke, the 
TAC is demonstrating the worth of its statutory purposes 
by engaging its members in an effort to understand the 
puzzle piecemeal, through active subcommittees, as well 
as in a holistic fashion, and by inviting the public to join in 
the ongoing discussion. 

As the accompanying diagram suggests (the graphic image 
was borrowed fix>m a similar rendition of California), there 
are at least a baker's dozen of major pieces that need to be 
arranged correctly before the end result of restructuring 
can be well understood. MFCs decision to sell its 
generation added a big new piece — divestiture — and 
changed the shape of an even bigger one, stranded costs. 
The MFC's revised Transition Plan, filed with the PSC 
last August, includes testimohy that reads as follows: 
"MPC has a corporate objective to remain in the 
generation business and it does not plan to sell its power- 
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supply assets—Generation asset sales would be very 
disruptive to employees, communities and local taxation 
and MPC would be a much smaller entity." It should be 
noted, however, that the drafters of SB 390 did at least 
contemplate divestiture, since a "competitive bid sale" is 
one of die allowable means of determining stranded costs. 
At the TAC/Consumer Counsel meeting in January, 
nobody asked MPC ofiiciak why the company changed its 
mind. It's possible that the turnaround was largely the 
consequence of widely divergent cost figures far the 
company's stranded costs. MPC's calculations, based on 
the ftiture price method — one of 3 different methodologies 
permitted under SB 390— resulted in a stranded cost 
estimate of nearly $800 million. Other groups, including 
large industrial firms and the Consumer Counsel, came to 
quite different conclusions, asserting that MPC had 
overstated costs by $500 million or more. (An article in the 
Sept/Oct '97 issue of Western Lepiiatures states that 
Montana is one of several states undergoittg electrical 
industry restructuring where the stranded costs of investor- 
owned utilities are actually negative.) The supposition 
seems to be that such a wide gap between MFCs figures and 
those submitted to Ac PSC by other interested parties 
could not be reconciled, and tliat cosdy, cune-coRsuming 
litigation was looming on the near horizon. 
(More page 4) _^ 
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A Message from the Chairman. 



Well, a lot has gone on since our last 
report. The proposed sale by Montana 
Power Company of their generation 
assets has substantially changed the 
complexion of the transition process 
and procedure, but the Public Service 
Commission says they can handle it! 

The sale could reduce state property tax 
revenue by about $3 million a year and 
local government revenues by an 
additional $4 million a year. However, 
the sale couki also generate a one-time 



income tax windfall amounting to 
approximately $20 million, thus offiset- 
ting these reduced property tax collec- 
tions. We are focusing more and more 
on the sale impacts, but we also continue 
to work on the Universal Systems 
Benefits Programs, Customer Educa- 
tion, other tax issues, and the Public 
Service Commission's role under Senate 
Bill 390. 

Please continue to stay tuned and give us 
your input. 

Fred Thomas, Chairman 



Glossary. 



3 Trft nff"'"" t^»*s (or stranded Costs): The embedded costs of 
utility investments exceeding market prices. Such costs include purchases or 
investments made, or contracts entered into because of regulatory requirements, 
and with the understanding that regulatory agencies would aUow utilmes to 
recover such costs through rates charged to customers. SB 390 contains a lengthy 
and detailed definition of Transition costs Isee 69-8-103 (22), MCAL A simple 
example of stranded costs is the difference between the cost of building a power 

(dant in Ac past, under regulation, and its real worth on die open market today 

Q A ffffwuator : Generally, an entity that puts together (aggregates) 
customers into a buying group for the purchase of a commodity or service. 
Vertically integrated inveswr owned utilities and rural electric cooperatives 
perform this fimction in today's electrical power market. Odier entitiesaich as 
power marketers, brokers, associations or buyer cooperatives couU perform this 
fimction in a restructured market. Under SB 390, an aggregator or "market 
aggregator" must be licensed by the Public Service Commission and takes 
ownership title to the power it purchases on behalf of a group. Aggregation refers 
eiAer to die formation of a group of consumers for the purpose of bargaining lot 
the kiwest possible electricity rates, or the process of estimating demand and 
scheduling deliveries of power to a group of customer. 

l3 Power marketers : Agents for generation projects who promote and 
sell power on behalf of a generator of electrical power (such as a utility 
company). A marketer may also arrange transmission, distribution, or other 
ancillary services as well. Marketers perform many (^ the same fiinctions as a 
broker, but a broker acts as an intermedUtor while a marketer represents itself 
or another power generator. 



ContTACts: 

Senator Fied Thomas is the TAC Chairman, 3566 Holly Lane, Stevensville, MT 

59870-6634: (406) 777-5005. 

The TAC Education Subcommittee Chairman is Dave Wheelihan, Exec. Director 

of die Montana Electric Cooperatives Association, Box 1306, Great FaUs, MT 59403; 

(406) 761-8333. Other memben are Bob Nelson, Roma Taylor, Alan Davis, and 

Stephen Bradley. 

The Public Service Commission Liaison Group is chaired by Senator J.D. Lynch, 

527 W. Mercury Street, Butte. MT 59701-1629; (406) 496-2150. Odier members are 
Rep. Joe Quilici, Judi Johansen, Don Quander, and Stan Dupree. 

The Universal Systems Benefitt Pro-ams (USBPs) Subcommittee Chairman is 
Rep. Ernest Bergsagel, HC 84, Box 8045, Malta, MT 59538-9701; (406) 658-2154. 
Odier members are Don Quander, Kathy Hadley, Gene Uuwer, Perry Cole, and Bob 
Anderson. 

The Taxation Liaison Gioiq) is chaired by Rep. Bill Ryan, 8 18th Ave. South, 
(3reat Falls, MT 59405-6634; (406) 761-8333. Other members are Bob Anderson, 
Perry Cole, and Sen. Walter Mc Nutt. 
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BPA: Federal Wholesale Power in the Northwest Region 

Tlie BonneviUe Power Administration (BPA) is a federal agency that has provided electricity on primarily a whdesale basis to 
Northwest states fo 60 years. BPA provides 50 percent of the power and 75 percent of the dectrical tramm^ 
NorAwest region. TTie agency selk most of the power generated by federal hydtoelectr« dams at cost to vanous types of pubhc 
utiUties. BPA also provides other benefits to the region, including significant investments m fish and wMrfe programs, energy 
efficiency, and renewable energy technologies. As a wholesaler. BPA curr««ly serves over 20 perc«t of the el^ctncl^ « 
Montana through niral coops and service to Columbia Falk Aluminum CaBPApower reaches rougUylOp^^ 
comumers, prilLily rural residential, and smaU commercial end-users. Tl«se percentages wUl mcrease m t^^ 

result of new contracts with central and eastern Montana coops. 

Bonnevillehasasignificantpresenceintheelectrical power arena in M^itanaiwtotislessob^^ 

BPAwUl play in the transition to retail choice, h. accordance with the RegiondRev«w.abodyconvenedm 

GovernorVicotand3other Northwest governors. BPAwiUcontinue to alk^atepower at cost pnmari 

process. Typicarsubscribers- are coops and other types of public UtiUties and nonprofit aggre^to^^^ 

S polir at cost for a period of 5 to 20 years. Power not sold on a subscription bas« may be ^ 

either ii^or outside the r^ to otherutiUties and marketers. BPAwinnDt.however.engagemd«ctcom|«Qt««^^ 

suppliers for retail sales. Through partnerships with qualified retaUers. BPA has a primary interest m contmumg its historic role 
of conveying the benefits of the federal hydrosystem to rural and res^en^ c«»umers. 

g For fiirther information, contact Gail Kiintt at (406) 449-5790 or vwt BPA's website: http://wwwJjpa^ 

Large Customers, Small Customers, and Choice 



On July 1. 1998, large cusromets of die Montana Power Company and of Ps«ific Power and Li^t Company (PaofiCorp) w^ be 
legally free to buy electricity from a supplier of their choice. This is an important first step for all Mrotana CMisumers. hist, 
because these customers employ many Montanans and are vital to a healthy economy for us aU. Second, because this <n)ening wiu 

pave the way for new choices for all Montana electricity cusKunecs. 

One important objective of the new customer choice law, SB 390, is to enable Montana businesses, large and stmII, to cwi ^ t e 
effectively. After wages and benefits, the cost of electricity is the biggest single operating cost for many Montana firms, and often 
for local and state government as weU. Large customers are not only refineries, wood products facilities, cement plants, miiws. and 
silicon chip manufacturers; they also include medical complexes, local and state government faciUties. large wholesale md retail 
businesses, and the Montana University System. In fact, SB 390 begins with choice for all customers widi an electricload of more 
than 1,000 kilowatts or that have multiple meters over 300 kUowatts that, when aggregated, amount to mote than 1,000 kilowatts. 
A competitive market price for electricity is vital to keep these large customers competitive and to keep the costs trfgovemment 
facilities down. 

But aU customers deserve choices and access to market prices. The smallest businesses, and consumers in their homes, o^' »- 
have access to new services and better prices, and the oppominity to control their own energy budget. To accomplish this. SB 390 
requires that representative pflot programs also begin on July 1. 1998. so that smaller customers can choose their supplier assowi 
as administratively feasible." Large customers support choice for all Montanans because the larger the market in Montana, the 
more suH)liers will compete for customers of aU sizes. A robust, competitive electricity market in Montana is good for aU of us. 
But just as important, it simply is fair that every customer should be free to choose. u n j j 

g Don Quander represents large industrial power consumers on the TAC and is an attorney at Holland and 

*^ Hart in BUlings. He can be reached at (406) 252-2166. 

Consumer Counsel an Active Voice in the Transition 

The Montana Consumer Counsel (MCC) is participating in several restructuring activities, including the Montana Pwer 
Company (MPC) and PacifiCorp transition plan filings with the PubUc Service Commission (PSC) . hitervenor testimony was filed 
in November in response to MFCs plan, and MCC's testimony addressed several issues. 

A transition cost valuation was conducted usir« market price forecasts and embedded costs of MPC generation faciUties. Thfa 
valuation considered costs and revenues over the remaining Uves of die assets. The results indicated diat benefits associated widi 
die hydro and diermal (coaKfired) faciUties more dian crfilset die stranded costs related to quaUfying faciUties (Qfe) and regulatory 
assets. (Hydro-thennal. QF. and regulatory assets are die diree categories of transition costs provided for in SB 390.) 

MFC's announcement diat ft intends to sell its electricity generation assets changed die circumstances under consideratiwi i ndie 
restmcturing case before die PSC. MCC supported procedural schedule revisions diat will aUow die opportunity for results ftom 
such a sale to be used in place of market price valuations of transition costs. The new schedule anticipates diat cuswmer choice 
will begin to be implemented July 1 (as required by SB 390). but diat transition cost issues wiU be revisited later diis year, when 
infonnation ftom die sale process is expected to be available. MPC filed a revised plan on January 30 diat fticludes interim 
transition cost provisions. 

3 Bob Nelson r epresents the Consumer Counsel on die TAC and can be contacted at (406) 444-277 L 
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(Continued bom page 1) 

Montana Rww Company's dedMn to »en an of in generatian capacity 

eflfectivelY negates die largest conqxment of the stranded cost 
controversy, dw market will determine die real wordi c^the production 
facilities. Nevertheless, the altered contours of die stranded cost piece of 
die puzzle means that die TAC and odwrs will need to address some 
unfamiliar issues. For example, if MPC manages to sell all of its facilities 
for a price diat exceeds die $600 million book value plus die company's 
transactions costs (such as legal and investment services fees, employee 
compensation packages, and its contract widi Gddman Sachs), 
estimated at $52 million, dien die Public Service Commission will have 
to determine how die remaining proceeds will be distributed daough 
rebates or rate reductions to MPC customers. In die likely scenario where 
die purchase MPC's generation assets has not been cou^leted before July 
1, 1998~diestanitorily fixed date for large customer choice-die PSC will 
also be faced widi die task of working out just «*at stranded costs (aka 
Competitive Transition Costs, or CTCs) will be pan of customers' Mk 
until the sale is completed in financial terms, which may not be for 
another year or so. 
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Implementation of Senate Bill 390 is proving to be compUcated, as die 

meiiibeis of die Transition Advisory QMnmittoe anticipated it wouU be. 

Montana Power Company's surprise announcement on December 9 that 

it is putting all of its-electricity generating facilities on the auction block 

con^)elled changes in the PuMic Service Commission's procedures, 

precqiitated a special joint meeting of the TAC and die Consumer 

Counsel, and generated new perspectives <m restructuring among 

customers, competitors, and l^islators. In addition, different 

interpretations of the sections of SB 390 concerning reciprocity, 

consumer education, pilot programs, and universal system benefits 

charges (USBCs) are stimulating renewed ddsate within the TAC and its 

most interested observers. Outside die TAC, a number of legislators have Uunched formal requests for infomwoon on the 

feasibiUty of d« state entering into die bidding process for some <rf MPCs hydroefectric faciUties and on whedier die terro ati^ 

conditions of pending federal Ucense renewals on a number of dams would be adequate to protect public mterests after the sale 
of generation plants to as-yet unknown buyers. Onjanuary30,abiparnsan group oflSstate legislators called foraone-day special 

session in March to delay die effective date of SB 390 and diereby delay its implementation until after die 1999 regular session 

has concluded. As diis issue of die TAC Report goes to print, it is uncertain whedier a sufficient number of legislators (76) will 

vote in favor of a special session. 

Meanwhile, related events outside Montana are also contributing to speculation about what die restmctured landsca^ of 
electricity production and distribution in Montana wUl look like once the puzzle is pieced back togedier at die conclusion of die 
4-year transition period. For example, California's resnrucmring legislation called for a January 1, 1998 starting date for large 
industrial customers. Complex computer glitches forced die state to deUy customer choice until the end of March. In some areas 
of die country, die move toward partial deregulation is happening faster dian expected, while in odiers, die pace is slowng. 
While die U.S. Congress is reportedly unlikely to act diis year on any of die several pieces of proposed legislanon that could, in 
effect, preen^t much of what is going on at die state level (by speeding die timetable for choice, for example, or mandanng 
greater investments in energy conservation) , such federal action is likely, many observers agree, in 1999. 

At present, die TAC is grappUng widi a plediora of open-ended questions, some relatively narrowly focused on diis or that 
consumer group, odien broadly encompassing everydiing affected by die economic and social intersections of water and power. 
Examples of both types include the following: 

a_ How much and how soon wiU electricity prices for residential and small commercial consumers decrease or increase 
3 following die transition period? WiU die sale of MFCs genetatiwi cause net tax fosses or gains to die state? 

M Who will buy die dams and generators and adjacent lands? What exacdy will be included in the sale package? Will the 
3 new owners allow pubUc access to private shorelines, and honor past practices regarding itsh and wildlife? Which potential 
buyers will offer cheaper power to residential customers (85% of die total in Montana) and not just the large mdustnal 
customers (1%) tiiat cunendy account for almost half the electricity consumed in die state? 

WiU restnicturing lead to any eiosicm of sysrem reliability? Who will be respomible for scheduling and monitori^ po^ 
M sales into and out of Montana? Wlw will respond to (and be responsible for) deUvery faUures and storm-related blackouts? 

How in^xwtant are geographic and demographic factors such as Montana's sparse population and relative isdation frorn 
p. densely populated urian centen in a restmctured market for electricity? What role does relatively inexpensive power play 
3 in McHitanans' quality of life, and in the stare's potential for economic devefopment? 

The TAC has begun die pnxMss of putting die peces of die restructuring puzzle togedier, and will continue to do so for die 
remainder of tliis year and thtou^ 1999. 



The Unbundled Bill. . . 



Under regulation, the various components of 
utility bills have been "bundled" together 
rather than being itenmed separately. For 
example, Montana Power Company customers currently 
receive monthly biUs that do not distinguish power 
generation from transmission and distribution charges. The 
price per kilowatt hour of electricity or natural gas includes 
these costs, as well as others-including taxes-but 
ratepayers are presented with a bundled bottom line rather 
than a summation of discrete items. Under SB 390, this is 
going to change as of July 1, 1998. "nie legislation indudes 
a provision requiring that power bills clearly show each item 
being charged to the customer. "Electrical bills must 
disclose but are not limited to the following: (a) distribution 
and transmission charges; (b) electricity supply charges; (c) 
competitive transition charges; and (d) universal systems 
benefits charges" (69-8-409, MCA). The PubUc Service 
Commission is responsible for issuing the implementing 
rules for unbundling, as welt as for establishing the 



procedures for discontinuing electrical service for customer 
nonpayment and reconnection. The PSC does not have 
similar authority with respect to electrical cooperatives. 

State property taxes, which cunrendy comprise about 9 
percent of the total charges on your utility bill, are not part 
of the "unbundling" mandate. 

The two figures below are hypothetical examples of 
unbundled bills provided by Montana Power and Big Flat 
Electric Cooperative in Malta. The MFC graphic shows the 
relative proportions of each charge in an unbundled bill. 
The Coop examine goes a step farther by comparing the 
savings enjoyed by a relatively large customer to the net 
anticipated bottom-line increase for small-volume consum- 
ers. The graphic thus indicates how large volume purchases 
offeets fix«l costs; this helps to illustrate, among other 
thii^, the logic of customer aggregation. 
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Big Fbt Electric's Bill Kwhrs: 

(Today) Base Rate— $1 l.OOAno. 

Kwhr Charge —$0.55 per Kwhr 

T^t<.l Rill Today- 

!DEEI3EEDB3B3DDQiB3^DB 



1,000.00 
11.00 
55.00 



66.00 



10,000.00 
11.00 
550.00 



561.00 



Big Flat Electric's Unbundled Bill 

Kwhrs: 

Electric Energy: Energy —.03 per Kwhr 

Scheduling— .001 per Kwhr 
Voltage Support— .001 per Kwhr 
Stranded Cost— .003 per Kwhr 

■Tntal F,nCTgY Chareei.. 



1,000.00 

30.00 
1.00 
1.00 
3.00 



10,000.00 

300.00 
10.00 
10.00 
30.00 



35m. 



jisom 



Transmission: Wheeling Charge: .005 per Kwhr 
Total TransPiii«Mnn Charge: 



s-oo 



Distribution: 



Min Line Service 

Metering & Meter Readii\g — $1.78/mo. 

Billing— $1.22/mo. 

Information & Service — ^$0.86/mo. 

Max line —$0.01 14 per Kwhr 

Transmission Del— .0001 per Kwhr 

Total Distribution Chai|^: 

Total Bill (U nbundled); 

Difference EiSL 



32.51 

1.78 

1.22 

.86 

11.40 

.10 



32.51 

1.78 

1.22 

.86 

114.00 
1.00 
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47.87 
87.87 



151.37 
551.37 



imiiimj; 



($9.63) 
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Restructuring Bill 
Tm pact on rns^nmer Rates 

Electric ai\d Natural Gas Rate Freeze Provisions 
Unbundling of Rate Components 

Unbiindled Rates 

Commodity Charpe at Market 



1 



Current 

Bxmdled 

Rates 



r-fr fnrF.iprhirr,Pn frGasPrnriiirtion 

rjr (nr n^q (ol»rfrir nnly^ _ 

nr for RPfTiilatnrv Assets 



TlnivPTsal Sy =>°T«c BAnAfits Charge 

TranQmissinnmistrihiition Charges 



7/1/98 



Tune 




7/1/02 
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Milestones 

in the 

Transition 

Process 



1997 



Senate Bill 390 is passed by the legislature and signed into 

law by the Governor. 

July 1— MFC and PadfiCorp file transition plans with the 

Public Service Commission. 

Aug. 26— MPC files revised transition Plan 

Oct. 16 — PadfiCorp files revised transition plan 

Dec 9— MPC announces its intenticwi to divest itself of 

all its generation assets 



1998 



•Ified-schedule for MPC 



-Jan.-6— PSC •-.. 
transition plan 

March 24 — PSC hc<.....g on PadfiCorp revised transition 
plan commences 

April 28 — PSC heating on MPC revised transition plan 
begins; will address first tier (pre-sale) issues only 
Junel — PSC issues final order on I^dfiOnp transition plan 
June 24 — PSC issues final order on MPC first tier issues 
July 1 — Rate moratorium enters into efiicct; pilot 
programs launch; large customers legally free to choose 
electridty suppliers 

Nov. 1 — ^TAC makes recommendations to legislature and 
governor re: energy assistance funding levels 
Before Dec 1 — Implementation of Universal Systetns 
Benefits Charges (USBCs) 

1999 

Jan. 1 — 56th Montana Legislature opens 

2000 ', 

Before July 1 — MPC and Pacifipsrp report results of pilot 
programs to PSC and TAC 

2002 

End of transition period: all customers may exercise choice. 
Contingent on PSC findings re: market ccmdidons. 



BiblioWeb Notes 

Selected sources of information pertinent to electrical 
industry restructuring and closely-related topics. 



1. Publications 

Electric Industry Restructuring: Why Shouldn't All 
Consumers Have a Choice? A report of the U.S. House of 
Representatives Energy and Power Subcommittee, April/ 
May 1997, Serial No. 105-40, GPO stock #553-070-21554- 
9. CaU House Doc. Rm at (202) 226-5200. 
Competitive Change in the Electric Power Industry, U.S. 
Senate Energy and Natural Resources Committee, Aug., 
1997, GPO Stock #552-070-21232-9. Mail order to Senate 
Doc. Rm., B-04 Hart Bldg., or call for information at (202) 
224-7701. 

7 WphSites 

ht^;//«»uwi.poti«nnarJ(eters.com and htttK//www,intr.net/ 

pma ate two locations for power marketing otganizadons. 

ltttp://u)um).eimmxam will get you to Enron corporation's 
home page and beyond. 

http;//u>tMv.niieca.or]^ci(rTent is the National Rural Electric 
Cooperarives Association home page- 
Two firms have teamed up to offer a new site, hap-J/ 
«Mvui.electridtychoice.com, to provide information to 
consumers about electridty suppliers and will also highlight 
issues in the iwtional debate on restructuring. 



Dodaiiiiecllie TUlCKf^is designed to help educate and infonn 
XACmemben, dieLegiilMttite, md other iuie i wi ed penoos about 
Ac tnnanion.pRioeaseB inluKblEd u and oiheiviae eiraiaiooed by 



mppaaeajol Saats £ID,>390; and to help meet die quaztedy 
tqmniag nquiiemeoa oC,tbe.biIL The nevsletter will loutindjr 
mclude iqjdar featutes {ncpiied by Cofflsaittee staff as wdl as ahoit 
atddei and odier invited submisaons from vanous oi^xnizatioas 
and inietest j^on^ In sanctioning and disoibuting lius document, 
'ttKTACdoesiiotisteod'totsii&i any advantige-oommeidal, legal, 
Of any'otfaer tfpt-oa any puMic or ptivate entity. ^^ 



Five hundred copies of this public document were published at an i 
estimated cost of $1.11 per copy for a total cost of $556.00. j 
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Some large power plants may become 
obsolete under restructuring. 



The Historical Rationale for 
Regulated Monopolies 

Ftor much of the past centuiy, electrical 
utilities fit economists' characterization of a 
"natural monopoly": hi^ capital investment 
costs; a good or service with limited storability 
and transportability; and economies of scale, 
scope, and coordination that provide cost 
advantages to large, integrated systems. A 
single utility could produce and deliver power to 
diverse types of customers in a given area more 
efficiently than a multitude of competitors. The 
duplication of transmission and distribution 
wires was (and still i$)considered wasteful and 
inefficient. States thus granted monopoly 
privileges to utilities in geographically defined 
service areas. In exchange for government- 
regulated prices and earnings, the utilities 
enjoyed statutory protection against competi- 
titm. Regulation replaced ctmqjetition to provide 
market discipline in those arenas where 
monopolies seemed "natural". 

~The le];al justification forregulatory control of 
electrical power hinges on electriciQ^'shaving 
become vital to the national economy as well as 
to citizens' creature comforts: The legitimacy 
of federal and state intervention is cemented in 
a number of U.S. and state supreme court 
decisions. Changing technology and other 
factors have eroded the economic arguments 
favoring monopolistic structures in the 
generation of electricity but have not yet 
undermined the logic of retaining regulatory 
regimes to ensure that the commodity remains 
available to everyone who needs it. As a U.S. 
Energy Information Agency booklet puts it. 

The old school of thought that considered 
electric utility power generation, transmissUm, 
and distribution a "natural monopoly" has 
given way to a new school of thought. Today, 
there is a general consensus among legislators, 
regulators, industry analysts, and economists 
that the generation segment of power supply in 
today's environment would be more ^cient 
and economical in a competitive market. In 
contrast, transmission and distribution will 
likely remain regulated and noncon^etitive. 




The Evolution of 
Power Structures . . . 

By Stephen Maly, Research Analyst 

Montana's electrical restructuring legislation did not emerge 
fresh and alone from a primordial ooze, nor did it 
arrive like a bolt from a big bang in the ozone layer. The 
analogy is far from exact, but it's fair to say that the electricity market 
in Montana, the U.S., and across North America is evolving, away 
from conditions of natural monopoly (see sidebar) where sole 
providers are best fitted to serve all customers, and toward some form 
of competition, where survival may be a hair less certain but should be 
less costly. The continent-wide transition toward choice in power 
supplier is not smooth, incremenul, and continuous; it more closely 
resembles the punctuated equilibrium model of evolution that has been 
endotsed of late by biologists and other scientists. Once in awhile, the 
seemingly steady flow of the status quo is interrupted by one or more 
significant changes in the environment. Thereafter, things change with 
surprising rapidity, until a new normality takes shape and becomes 
stable. With the passage of SB 390. we're somewhere in the middle 
stages of this evolutionary model. 

A fast-motion overview of recent developments looks like this: In an 
effort to achieve multiple energy objectives, recently promulgated 
federal regulations have encouraged a significant increase in com- 
petition among electrical producers at. the wholesale level by 
compelling utilities to open their transmission lines to competitors at 
nondiscriminatory rates. Wholesale competition is fueling demands for 
similar restructuring atthe retail level, which is largely a matter of state 
jurisdiction. Driven initially and primarily by industrial states with high 
electricity rates, state policy makers are moving to replace the 
regulation of power generation with customer choice and competition. 

A slower, more methodical summary can easily get swamped in 
details-here are just a few. No single event triggered restructuring. 
A case could be made that the interest in decentralizing and 
diversifying fuel sources in the U.S. (which is one anticipated outcome 
of partial deregulation) is rooted in the experience of the energy crisis 
of the 1 970s, which was precipitated in part by a Middle East war and 
the accompanying OPEC embargo, and which revealed how 
dependent the country had become on foreign oil. This situation 
stimulated Congress to support investments in nuclear power and 
alternative energy supplies. The 1980s brought burgeoning concerns 
about the national (and global) environmental impacts of fossil fuel 
combu.stion and the health, safety, and waste storage dilemmas 
associated with nuclear energy. This dovetailed with new discoveries 
and upgraded delivery systems fornatural gas as well as strong public 
interest in and support for renewable forms of energy such as wind, 
solar, geothennal, and biomass. Meanwhile, many economists 
forecasted sizeable and sustained increases in the demand for 
electricity, and electric utilities continued to build large and increasingly 
expensive power plants. 

A largely unforeseen result of this combination of decisions and 
expectations was an overbuilt industry (not to mention the irony of 
historically unprecedmted dependence on foreign oil). Consumers, 
especially firms requiring large amounts of electric power to fuel 
(continued on page 4) 
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A Message from the Chairman. . . 



As you may have noticed, it's been a very 
interesting past few months. Following 
two special session calls, three initiatives 
and some interesting editorials, one 
wonders what 's next. 

Wetl,lwouldliketosayitwillbeall green 
grass and roses, but I am sure the 
interesting times are not over. But hey, 
remember, this is a very substantial 
matter of public policy and complete 
agreement would be unheard of! 

Our committee is doing just fine, but some 
of our energy has been spent on getting 
more information out to the public and 
others so there is more know ledge about 
' imimSJect'ontheareei: 



We are now going to spend our 
remaining time on recommendations to 
the Governor and Legislature for the 
next session. 

One thing I want to point out regarding 
the pending sale of MFC's generation 
assets, I have a feeling the prospective 
bids they received were quite good. 
Remember the higher the ultimate sale 
price, the more money left over to pay 
off the fixed (stranded) costs. This will 
help every consumer, large and small. 

If you have inquiries of the TA C or our 
Legislative Staff, please contact us! 
Information, data, or questions'? U-lus 
■HHBIW. UtusTielp. 

Fred Thomas, Chainnan 



Glossary . . . 

aPURPA -The Public Utility Regulatory Policies Act of 1 978, passed by the 
U.S. Congress. The statute requires states to create markets for 
cogenerators and small power producers who use renewable energy resources 
and meet certain efficiency and ownership standards. It also mandates that state 
regulators set the price of power from such qualifying facilities based on avoided 
costs. 

a Qualifying Facility (Qf) - Under PURPA, Qfs are allowed to sell their 
electricity output to the local utility at avoided cost rates. The become a Qf, 
the independent supplier must produce electricity with a specified fuel type 
(cogeneration or renewable energy), and meet certain ownership, size and 
efficiency criteria established by the Federal Energy Regulatory Commission. 

a Cogeneration - A cogeneration facility produces electricity from heal or 
steam generated by an industrial process; i.e., energy that would otherwi.se 
be wasted is used to generate electric power. 

aFERC - The Federal Energy Regulatory Commission is a quasi- 
independent authority within the Department of Energy with jurisdiction 
over interstate electricity sales, wholesale electric rates, hydroelectric licensing. 
natui;il gas pricing, oil pipeline rates, and gas pipeline certificaiion. 



ContTACts: 



Senator Fred Thomas is the TAG Chairman, 3566 Holly Lane. Sievensville, MT 
59870-6634; (406) 777-5005. 

The TAG Education Subcommittee Chairman is Dave Wheelihan, Exec. Director 
of the Montana Electric Cooperatives Association. Box 1 306. Great Falls, MT 59403; 
(406) 761-8333. Other members are Bob Nelson, Roma Taylor. Alan Davis, and 
Stephen Bradley. 

The Public Service Gommission Liaison Group is chaired by Senator J.U. Lynch. 

527 W. Mercury Street. Butte. MT 59701-1629; (406)496-2150. Other members are 
Rep. Joe Quilici, Judi Johansen, Don Quander, and Stan Dupree. 

The Universal Systems Benents Proerams (USBPs) Subcommittee Chairman is 
Rep. Ernest Bergsagel, HC 84, Box 8045, Malta, MT 59538-9701 : (406) 658-2 1 54. 
Other members are Don Quander, Kathy Hadley, Gene Leuwer, and Perry Cole. 

The Taxation Liaison Group is chaired by Rep. Bill Ryan, 8 1 8th Ave. South. Great 
Falls, MT 59405-6634; (406) 761-8333. Other members are Bob Anderson. Perry 
Cole, and Sen. Walter McNutt. 
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Updates... 



International Brotherhood of Electrical Workers 




Since the passage of SB 390 all employees of Rural Electric Cooperatives (Cooperatives) and investorowned uuhties (lOUs) 
have viewed electric utility deregulation as the hot topic of their careers. These employees entered into employment w/ith 
Montana's lOUs and Cooperatives with the intention of applying their skills as the quid pro quo for a livmg wage and 
continued employment until retirement. Montana Power Company's sale of generation facilities directly affects 499 
employees. The sale also affects many more employees as the duties historically perfoimed for generation and the utility 
are conden.sed to only utility matters. The bargaining unit personnel affected are predominately skilled craftsmen. The 
remainder are management and non-bargaining administrative employees. All arc "head of the family" type jobs. 

It.seems logical thatif an existingutility is the buyer.aconsolidation of someof the required services would occur. Thiscould 
put many jobs in danger. The same could happen if an existing non-utility generation company would acquire the p ants. If 
a newly established entity is .successful, there is a good chance many employees (managemeM and administrative) would 
be provided an opportunity to transfer to the new owner. As part of the sale, MPC offers its plants with a fully staffed and 
highly trained workforce. This will provide an opportunity for existing employees to demonstrate their abilities to the new 
owner. MPC has been harshly criticized by some interveners for addressing employee concerns as part of the sale because 
they believe.it has the effect of devaluing the asseu. They evidentiy do not view employees as an asset to the .sale as dos5_. 
the IBEW.the Company, and quite possiblythe new owners. MPC has stated theirintentions regarding exisung employees 

and those intentions do seem honorable. The unions desire to have those good intentions in writing. It only seems just, that 
these employee costs that have arisen as a dircct rcsult of legislation should be included in the rate base. 
n l-or m..n- information contact Stan Duprcc, IBEVV'-Local 44, in Butte at (406) 723-3203. 

Natural Resources Defense Council & Renewa ble NW Project 

Monianas electricity restructuring law guarantees that "public-purpose" benefits will be provided to utility customers during 
a four-year transition period from 1999 through 2002. These investments include cost-effective energy-conservatton 
measures, low-income weatherization. and the above-market costs of renewable-power projects and applications. 

Examples of energy conservation, or efficiency, mea-sures include compact-fluorescent lamps, water heater wraps, wall and 
ceiling insulation, as well as super efficient appliances, motors and heating and cooling systems. Energy-efficiency 
improvements in homes and businesses reduce customers' electric consumption, delay the need for building new generating 
plants, create family-wage jobs in local energy-services companies and minimize everyone'selectric bills over the long run. 

Examples of renewable power investments include commercial-.scale wind farms and on-site solar applications. Public- 
purpose funds could be used to buy down the price of qualify ing renewable power offered by suppliers for sale to customers. 
Montana's method of funding public purposes is consistent with acompetiti ve electricity supply market All customers, large 
and smal I. arc as.se.ssed a small, nonbypassable charge by their distribution company to fund these programs, regardless who 
their electric supplier is. How small is the charge? An average Montana residential customer will pay only 2.4% of her/ 
his electric bill, or about $1 .20 of a $50.00 monthly bill, for public-purpose programs. The end resuh of these investments: 
cheaper electric bills over the long-run, creation of local jobs in sustainable energy efficiency and renewable-power 
businesses, and a cleaner and healtiiier environment for future generations. NRDC and RNP are working to achieve this 
future. 

a Deborah Smith represents the Natural Resources Defense Council and the Renewable Northwest Project and can be 
reached at Reynolds, Motl and Sherwood (406) 442-3201 or at rtns@ixi.nct. 

National Center for Appropriate Technology 



The National Center for Appropriate Technology (NCAT) located in Butte, MT, has a long history of focusing its woric on 
the energy needs and energy issues of low-income consumers. NCAT, along with low income advocates around the county, 
is especially concerned with the impact of restructuring on existing utility-funded low income rate assistance and energy 
conservation programs as well as programs promoting conservation and renewables to all customers. While many states, 
including Montana, have prcserved existing low income programs through the restructuring transition, tiiere is a need for 
funding mechanisms to make these programs permanent beyond the restructuring transition period. 

With SB390 deregulatina the generation component of the electrical utility industry in Montana, consumers are keenly 
interested in the effects on a number of consumer issues, such as shut-off protections, disconnection of services, credit 
evaluations, bill di.sputes, and collection practices. These issues are similar to those being faced in the other thirteen states 
who have passed some form of deregulation legislation. 

NCAT has developed an internet website (http://www.ncat.ory/liheaD) the purpose of which is to compile and disseminate 
information on the impacts of utility deregulation, particularly as they affect low-income consumers. 

This issue is complex and changes daily. We update the website as we find new information. We also provide links to other 
resources, including websites, with relevant information. NCAT' s goal is to provide information to consumers so they can 
make informed choices in the new, deregulated energy market and protect themselves against unfair or fraudulent marketing 

practices. 

J2 Omtact: Kathy Hadley, NCAT. 406-494-4572 or kathyh@ncat.org 

-3- 



(Continued from page 1) 

production processes, found themselves locked into rates that reflected 
excess capacity rather than the availability of cheaper sources of power. 
Utilities fulfilling a federal mandate to purchase power from nonutility 
power generators below were similarly locked into contracts for high- 
priced electricity. 

Price disparities are another force behind restructuring. The difference 
between regulated retail electricity prices and lower, more competitive 
wholesale costs has driven some customers-especially those with large 
electricity bills--to seek access to the wholesale market. The widening 
price gap came about dirough policy decisions taken at the federal level, 
which are briefly summarized below. Another type of price disparity also 
figures into the picture. Significant differences in energy prices among 
industrial states affect economic development. Companies with multiple 
manufacturing sites and relatively high demand for electrical power make 
siting and expansion decisions on the basis of comparative costs. State 
governments eager to boost manufacmring investment in their 
jurisdictions therefore have an interest in promoting measures-such as 
resmicturing-that will reduce the price of energyjorlarge/"™?. 




The combining of national energy policy with political and commercial 
pressure to make structural adjustments to a highly regulated industry 
spawned several pieces of federal legislation and subsequent regulatory 
decisions, including the following: 



September 

1 7-The Education Subcommittee will meet 
in the afternoon, in preparation for the next 
da/smeetingofthefullTAC. Timeandplace 
to be announced. Contact Stephen Maiy 
40&444-3064. 

18 -' TAG meeting, Helena, capitol bidg. 
Agenda, time & place will be publicized in 
lateAugust. ContactToddEveitsorStephen 
Maly 406-444-3064. 

October 

23 - Final TAG meeting prior to opening of 
1999 Legislative Session. Contact TAG staff 



tor^rtnerlnifbnnation. 

November 

1 -Deacflineforreport on TAG activities to the 
Legislature and the Governor. 



The 1 978Public Utility Regulatory Policies Act (PURPA) amended the Federal Power Act to allow nonutility generators 
to enter the wholesale maricet. Nonutilities are privately owned facilities that generate electricity for their own u.se and/or 
for sale to other commercial entities, such as investor-owned utility companies. PURPA was intended to encourage 
development of non-fossil energy sources to mitigate reliance on foreign oil. The Act established a class of power producer 
known as Qualifying Facilities (Qfs), which have to employ cogeneration (see Glossary) or specified renewables in order 
to "qualify" for die guaranteed maricet fordieirpower that is also provided for in PURPA. The Act requires a utility in whose 
territory die Qf is located to purchase die QPs electricity at no more than die utility's "avoided cost", i.e., the incremental 
cost to the utility to produce or purchase the same amount of electricity. PURPA also mandated the interconnection of 
utilities. 

Many nonutility wholesale producers of power found the size and type of requirements for Qf status too restrictive, and opted 
to forego the guaranteed market under PURPA and sell directly at negotiated prices. These so-called Independent Power 
Producers (IPPs). along with a growing crop of Qfs across the country, helped to undermine the monopoly conditions under 
which state-regulated utilities operated. The proliferation of Qfs and IPPs has also added to the nation's generation capacity 
while new technologies and conservation measures have effectively reduced the growth in demand for power from 
traditional sources. 

The 1 982 Energy Policy Act (EPACT) authorized the Federal Energy Regulatory Commission (FERC ) to establish rules 
for the sale of electricity between utilities on a wholesale basis. EPACT authorizes any entity generating fleciriciiy lor the 
wholesale market to petition the FERC to order a transmitting utility to provide access to its lines. FEKCs rules require 
utilities to allow other power producers to send electricity over the utility's lines for a reasonable, nondiscriminatory price. 

In 1 996, following a decision to allow market-based rates for wholesale transactions and require open access to transmission 
lines on a case-by-case basis, FERC issued Order 888, which essentially requires all utilities that own. control, or operate 
transmission lines to file nondiscriminatory open access transmission tariffs that offer competitors transmission service 
comparable to the service the utility provides itself. The order also required public utilities to "functionally unbundle" ihei r 
wholesale operations, meaning they had to ir^.Tnally separate transmission from generation and niarkeiing services. An 
accompanying Order 889 required utilities to establish electronic infoimation sharing systems so that transmission capacity 
could be measured and monitored. 
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The Sleeping Giant . . . 



By Jeff Martin. Research Analyst, Legislative Services Division 
Senate Bill 390 directed the Revenue Oversight Committee 
(Committee) to examine the taxation of the electric industry 
in a competitive environment. Jim Kane, from Arthur 
Andersen, LLP, and a member of the NCSL partnership on 
Slate and local taxation of the electric industry, has 
characterized tax issues as the Sleeping Giant of electric 
industry restructuring. 

For over fifty years state legislatures, including Montana's, 
have generally imposed higher taxes or discriminatory taxes 
on monopolistic electric utilities. Under the traditional rate 
making procedures, the cost of service approach has been 
used to establish electric utility rates. This approach allows 
utilities the opportunity to recover their prudently incurred 
costs and earn a reasonable return on investment. Taxes are 
one of the components of the cost of service. Many states 
impose taxes that apply exclusively to utilities (e.g., gross 
receipts taxes or electrical generation taxes) or apply a higher 
rate (e.g.. to property taxes) as well as taxes that are applied 
uniformly to other businesses (e.g., corporate income taxes). 

The days of regulated electric monopolies providing 
electricity in protected service territories are slowly coming 
to an end. Already 16 states have adopted some form of 
restructuring through legislation or through state public 
service commis.sion orders. The electric industry is entering 
the realm of competitive markets. It is apparent to most state 
policy makers that the electric industry tax structure must be 
revitalized to ensure a smooth transition to competition. 

In Montana, electric utilities are subject to the corporation 
license tax, the property tax. the electric energy producers' 
license tax (which nonregulated generators also pay), and to 
specific regulatory taxes and fees. It is the current property 
tax and the electric energy producers' license tax that may be 
the most troublesome in the transition to competition. The 
property tax rate on class nine centrally assessed property 
(including electric and natural gas utilities, telecommunica- 
tions, and oil and gas pipelines) is 1 2%. or two times the rate 
applied to most other business property. 




^'■^j 



mill 




The tax effects (tf TcstmctiltiDg ooold imdeniiine 
some sources of local sovemment fimding. 



The Revenue Oversight Committee is looking at several 
issues related to electric industry property taxation. First, 
should property tax changes apply only to electric generation 
property or to all operating property of utilities? Second, 
should property lax changes also apply to all centrally 
assessed property as a means of aiding other emerging 
competitive markets? Third, how should the legislature deal 
with anticipated revenue erosion, particulariy from the sale of 




Montana Power Co. gener- 
ating assets? Fourth, how 
do rural electric coopera- 
tives fit into the scheme? 

At the January 30, 1998, 
Committee meeting, Den- 
nis Burr, Montana Taxpay- 
ers' Association (MonTax). 

presented a proposal to reduce the tax rate on all class nine 
property (electric and natural gas utihties. telecommunica- 
tions, and oil and natural gas pipelines) from 12% to 6% and 
to assess new taxes to make up for the loss in property tax 
revenue. The new taxes would include a 5% excise tax 
(sales tax) on final consumers in Montana of electricity, 
natural gas. and telecommunications services and an as yet 
unspecified t«placement'tax (perhaps a gross receipts tax)" 
on oil and gas pipelines. In addition, the proposal would 
increase the electric energy producers' license tax from 
S0.0002 to $0.0008 per kilowatt hour to replace the property 
tax loss associated with electric utilities operating in the 
state, but not serving customers in the state. 

At the April 3. 1998, Committee meeting. Committee staff 
presented the estimated property tax impact of the proposal 
for tax year 1 997. The analysis showed that the property tax 
loss to local taxing jurisdictions and the state would be about 
$8 1 million, with electric and natural gas utilities accounting 
for $44.7 million of the loss. Telecommunications ($16.7 
million), oiland gas pipelines($12.8 million), and railroad and 
airiine property ($6.9 million) would account for the 
remainder. Because federal law prohibits discriminatory 
taxation of railroads and airiines. the tax rate applied to this 
class of property would fall from 6.3 1 % to 4.56%. 

The average statewide reduction in taxable value would be 
1 3.6%. In 20 counties the reduction in taxable value would 
be greater than the statewide average, and in many 
instances much greater. The greatest impact would be in 
Rosebud County (-41 .7%), followed by, in order, Wheatland 
County (-32.6%). Sanders County (-32.2%), Golden Valley 
County (-28.3%), and Roosevelt County (-26.3%). In only 
six counties is the reduction in taxable value less than 5%. 

The analysis is muddled by the sale of MPC generating 
assets. The Department of Revenue has estimated that the 
sale of the assets would result in a $7.9 million loss in 
property taxes. The actual loss, if any, will be related to the 
sales price and to the taxable status of the successful bidder. 
Other owners of utility generating assets in Montana may 
also elect to sell their Montana generating assets. Another 
complication associated with the sale of generating assets is 
the impact on the unit value of remaining operating property 
owned by MPC and allocation of that value to the counties. 

The MonTax proposal includes a fourfold increa.se in the 
electric energy producers' license tax to make up the 
additional revenue. Part of that increase would be borne by 
Montana customers through higher rates and by a shift of 
the tax to Montana consumers that is now exported. The 
increase in the license tax may impede the competitive 
position of instate suppliers and exporters of electricity. 

Montana's electric industry tax structure is relatively 
simple. Finding an equitable solution will not be so simple. 
There are likely to be many ripple effects to any changes in 
the structure. 



-5- 



Milestones 

in the 

Transition 

Process 



1997 

Senate BUI 390 is passed by the legislature and signed into 

law by the Governor 

July 1— MPC and PacifiCorp file transition plans with the 

Public Service Commission 

Aug. 26— MPC files revised transition Plan 

Oct. 16 — ^PacifiCorp files revised transition plan 

Dec. 9— MPC announces its intention to divest itself of all 

its generation assets 




is modified schedule for MPC transition 



March 24— PSC hearing on PacifiCorp revised transition 

plan commences 

April 28— PSC hearing on MPC revised transition plan 

addressing first tier (pre-sale) issues only 

June 24— PSC issues final order on MPC first tier issues 

July 1 — ^Rate moratorium enters into effect; large 

customers legally free to choose electricity suppliers 

Aug. 25— PSC begins hearings on PacifiCorp transition 

costs, customer education and pilot prc^rams 

Nov. 1— TAC makes recommendations to legislature and 

governor re: eriergy assistance funding levels 

Nov. 2 — ^MPC Pilot Programs commence 

Before Dec. 1 — Implementation of Universal Systems 

Benefits Charges (USBCs) 

1999 

Jan. 1 — 56th Montana Legislature convenes 



BiblioWeb Notes 

Selected sources of information pertinent to electrical 
industry restructuring and closely-related topics. 



1 Publications 

The Restructuring of the Electric Power Industr>': A 
Capsule of Issues and Events, National Energy- Information 
Center (NEIC), Energ}' Information Administration, EI-3(), 
Forrestal Building, Room lF-048, Washington, D.C 20585, 
(2029586-8800, or Email to: infoctr@eia.doe.gov. 

Possible Effects of Competition on Electricity Consumers 
in the Pacific Northwest, Stan Hadley and Eric Hirst, Oak 
Ridge National Laborator\'. Oak Ridge, Tennessee 37831, 
managed bv Jjickhecd Martin Energv- Research Corporation for 
the U.S. Department of Ener©- under conoTict No. Di:-AC0.5- 
96)R22464. Call the DOE in Oak Ridge at (h jOO or 

request a photocopy from TAC staff 

2._SZsb.Silfi£ .,o r- . II. 

http://www.fercied.us will get you the U.S. Federal Energ)- 
Regulator)' Commission, which bears responsibilit\ for the 
(re)licensing of hydroelectric facilities and is a key agency in the 
overall restructuring process. 

http://www.na8eo.org posts information from and about the 
National Associarion of State Energ>- Officials. 

http://www.Iocal.org is the location of the American I-ocal 
Power Project, which ukes a critical view of restructuring and 
offers information on energy alternatives and options to well- 
organized localities. 



Five hundred copies of this public document were published at 
an estimated cost of $.81 per copy for a total cost of $406.00. 



Disclaimer the T-4.C R^)nt is designed to help educate and 
inform lAC membets, the Legislanire, and other interested 
persons' about the transition processes mandated in and otherwise 
enviaoned by supporters of Senate Bill 390; and to help meet the 
quanerfy reporting Mquirements of the bill. The newsletter will 
routinely include regular fcaniresprq>ared by Committee suff as 
welLasshbrt attJdes and odier invited submissions from various 
organizations and interest groups. In sanctioning and 
distributing this document," die TAC does not intend to confer 
any advantage-commercial, Iqpl, or any other type-on any public 
or private entity. ^^_^_^__^_^^_^_______— ^ 
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Collaborative on Customer Education and Pilot Programs 



December 30, 1997 

Commissioner Dave Fisher 

Chairman 

Montana Public Service Commission 

P.O. Box 202601 

Helena, MT 59620-2601 

Dear Chairman Fisher: 

I write to you on behalf and at the direction of the Collaborative on Customer Education and 
Pilot Programs. This Collaborative met on five occasions fiwm September through December 
1997 to seek agreement on two topics: a statewide customer educational message and pilot 
programs for introducing choice to residential and small commercial customers. The enclosed 
document is the product of this e£fort. It sets forth the agreement reached and lists the parties to 
the agreement. Please note that in this context agreement means tiiat the parties listed as 
agreeing do not necessarily agree with all aspects of the final product but do not disagree enough 
to warrant opposition to the overall package. 

With respect to the customer education message, the Collaborative agreed tiiat investor-owned 
utilities should submit specific education messages to the staff of the Montana Public Service 
Commission for approval to ensure their objectivity and neutrality and consistency with the 
Collaborative consensus script set forth in section 2.5 of the enclosed document. On behalf of 
the Collaborative, I ask therefore that the Commission allow its staff to cany out this role. 

Thank you. 



Sincerely, 



Gerald Mueller 

Facilitator 

Collaborative on Customer Education and Pilot Programs 



CC: Transition Advisory Committee on Electric Utility Industry Restructuring 



Collaborative on Customer Education and Pilot Programs 



December 30, 1997 

Senator Fred Thomas 

Chairman 

Transition Advisory Committee on Electric UtiUty Industry Restructunng 

Room 138 

State Capitol Building 

Helena, MT 59620 

Dear Chairman Thomas: 

I write to you on behalf and at the direction of the Collaborative on Customer Education and 
Pilot Programs. This CoUaborative met on five occasions firom September through December 
1997 to seek agreement on two topics: a statewide customer educational message and pilot 
programs for introducing choice to residential and small commercial customers. The enclosed 
document is the product of this effort. It sets forth the agreement reached and Uste the parties to 
the agreement. Please note that in this context agreement means that the parties listed as 
agreeing do not necessarily agree with all aspects of the final product but do not disagree enough 
to warrant opposition to the overall package. 

Thank you. 



Sincerely, 



Gerald Mueller 

Facilitator 

Collaborative on Customer Education and Pilot Programs 



Working Document for the Collaborative on Customer Education and Pilot 

Programs 
December 30, 1997 



1.0 Introduction 



1.1 



1.2 



t.3 
1.4 



1.5 



2.1 



2.2 



The 1997 legislature enacted the Montana Electricity Industry Restructuring and 
Customer Choice Act, Senate Bill 390. This act requires investor-owned utilities to 
file with the Montana Public Service Commission (MPSC) a transition plan including 
an educational plan and pilot programs for introducing choice to residential and small 
commercial customers. Electric cooperatives that choose to offer their customers 
choice must certify to the MPSC they-have adopted a transition plan consistent with 
the provisions of this act. including the requirements for an educational plan and pilot 
programs. 

Montana Power Company (MPC) initiated the Collaborative on Customer Education 
and Pilot Programs (Collaborative) so that the interested parties might jointly seek 
agreement on the development and implementation of a statewide customer 
education message and pilot programs for customer choice. 

Using PSC service lists, MPC sent invitations to a first meeting of the Collaborative 
on September 23, 1997. 

The Collaborative met five times from September 23 through December 9, 1 997. 
The Collaborative sought agreement on two topics: a statewide customer educational 
message and pilot programs for introducing choice to residential and small 
commercial customers. 

The purpose of this document Is to record the results of the deliberations of the 
Collaborative and the agreements it reached. 



2.0 Customer Educational Message 



The Collaborative (see 2.6 below for a listing of its participants) agreed that the 
purpose of the statewide educational message should be to provide to mass account 
customers, i.e., residential and small commercial customers, consistent and objective 
Information that will enable them to make infomied choices of suppliers of electricity 
and related energy services. 

The customer education messages in section 2.5 are developed as temns, tones, and 
directions that will provide residential and small commercial customers with consistent 
and objective Infomiation that will enable them to make Infomied choices of suppliers 
of electricity and related energy services. These messages are meant to be generic 
enough that any utility in Montana, or an Independent resource facilitating customer 
education, can take the message, apply their own creative treatment to it and use it 
with their own customers-setting the stage for customer choice of electricity supply. 
How the messages are developed and creatively presented is left to the individual 
utility. Actual wording may vary between utilities, but the Intent will be consistent with 
the messages In section 2.5. 



2.3 Disclaimer - Agreement by the Collaborative participants on the customer education 
messages in section 3.5 does not constitute endorsement of any specific educational 
materials developed by any utility or other entity. 

2.4 Investor-owned utilities should submit specific education messages to the staff of the 
MPSC for approval to ensure their objectivity and neutrality and consistency with the 
Collaborative consensus script. 

2.5 The Collaborative (see 2.6 below) agreed to the temis, tones, and directions of the 
following customer messages: 

2.5.1 General Message: Making Choices that Matter in Energy' 

The energy industry is changing. In Montana, like other parts of the country, new 
legislation is setting the stage for change. 

Historically, a single utility has provided the supply and delivery of electricity to its 
customers. 

The transmission and distribution (delivery) of electricity will continue to be regulated. 
It is the supply of electricity (generation) that is becoming competitive. The electricity 
you buy will continue to be delivered over the same wires and poles by your cunent 
utility. 

Over the next several years, you will have the ability to choose the supplier of your 
electricity. You may choose a new supplier or you may choose to do nothing now. 
Eventually, you will have to make a decision as to who will provide your electricity 
supply. Competing suppliers will offer different prices, services, and other options 
related to electricity generation. 

Your choice of suppliers of electricity will not change the reliability and safety of your 
electric delivery service. Calls for service or outages should be directed to your 
current utility who will still provide safe and reliable service regardless of who you 
choose to supply your electricity. 

Choosing a new electricity supplier affects only the supply of electricity. Supply makes 
up between 1/3 and V^ of most Montanans' total electric bill. This is the part of your 
bill which may be lowered through choice. 

Customer choice in Montana begins as eariy as July 1, 1998 with some pilot programs 
starting the transition for residential and commercial customers. To find out more 
about when customer choice for electricity will be available to you or to get more 
infomiatlon, please contact: your cun-ent electric utility, the MPSC at 1-888-XXX-XXXX 
or the MPSC Website at wwwpsc stat6.mt.us . or an Independent resource at 1-888- 
XXX-XXXX. 



2.5.2. Specific Messages 



a. Choosing a Supplier 

Customer choice allows you more freedom in managing your energy decisions. You 
will choose a licensed supplier from whom you will buy electricity. You may choose 
the options which best meet your interests and needs— low price, environmentally- 
friendly or "green" power, locally generated electricity, special sign-up incentives, 
power purchased through a group you belong to, or special billing and energy 
services provided along with supply. 

Just as you do with other products and services, you will probably sign a contract for 
electricity service with your supplier. Suppliers must be licensed by the MPSC and 
follow customer protection rules. For instance, your supplier cannot be changed 
without your authorization. You are responsible for understanding the temis of the 
contract to Include price, length of arrangement, and any services or options 
included in the price and agreement. 

Shop around. Compare the prices and options different suppliers offer. Find out how 
the supplier's offer will affect your monthly bill. Ask how customer service is handled, 
when and how you will be billed, what the customer fees are, how you go about 
changing suppliers, and how any other questions you have will be addressed. Make 
sure the supplier is licensed by the MPSC. A list of licensed electricity suppliers and 
their contacts is available by calling the MPSC at 1-888-XXX-XXXX or through ite 
web site at www.psc.stat.mt.us or by contacting the independent resource at 1-888- 
777-7777 You may also check with the suppliers for more information about the 
products and services they offer. 

b. The New Electricity Bill 

As part of the move to competition, the way infonnation Is presented on your electric 
bill will change. Since Supply and Delivery have been provided by one company in 
the past, the price for electricity has been "bundled" to Include the supply, 
transmission and distribution costs along with a services charge. 

The electric bill of the future will break out; or "unbundle" the costs of supply and 
distribution. 

Supply makes up between 1/3 and Vi of most Montanans' total electric bill. This is 
the part of your bill which may be affected by the choice you make. 

Competitive Transition Charges (CTC) (stranded costs) may also appear on the 
bill. These charges are to cover some costs of the current utility associated with 
moving from the monopoly of the past to the new competitive environment. 

Universal Systems Benefits Charge (USBC) will be listed on the bill. These 
charges are used to fund public purpose programs and services such as low income 
weatherization and energy assistance, energy efficiency programs, and the 
development of renewable eneigy resources. 

Distribution Service Charges are the costs associated with planning, constructing, 
operating, and maintaining the local wires and poles that deliver electricity to your 



home or business. 

Transmission Charges for moving the electricity from the place where it is 
generated to the local wires near your home or business. 

Other Charges for optional services, if any. 

Include generic mock bill— with language that actual bill that this is for illustrative 
purposes only. Actual cost break downs wUl vary by utility. 

2.5.3 Glossary of Temns 

Supplier-^ licensed provider of electric energy. The supplier may own electric 
generating facilities or may purchase electric supplies from others. Suppliers include 
aggregators, brokers and marketers of electricity. 

Aggregator— k supplier who brings together a group of customers to buy electricity. 
The "aggregated" group of customers is like a buying club or co-op, pooling their 
buying power. 

Power Bro/cefS/Maricetera— Suppliers who facilitate the purchase of electricity 
between generators of electricity and individual customers or groups of customers. 

Restructuring^l\\e separation of electricity supply and delivery of electricity. The 
move from the fully regulated electricity industry to competition for the supply of 
electricity. Delivery of electricity remains regulated. 

Competitive Transition Charges (CTCs) or stranded costs — Charges are to cover 
some costs of the current utility associated with moving from the monopoly of the 
past to the new competitive environment. 

Universal Systems Benefits Ctiarges— charges are used to fund public purpose 
programs and services such as low income weatherization and energy assistance, 
energy efficiency programs, and the development of renewable energy resources. 

Utility^y our "current utility" Is the investor-owned utility or rural electric cooperative 
from which you currently receive electricity supply and delivery of service. In the 
future your utility will be the company that delivers your electricity. 

Unbundling—The separation into parts of the various charges which make up the 
"traditional" utility bill. While all charges have historically been "bundled" into the 
meter charge and the kwh charge, at a minimum, the new unbundled bill will separate 
out: supply, competitive transition charges (stranded costs), universal systems 
benefits charges, distribution service charges, and transmission charges. 

Regy/afed-^hen used in reference to utilities, means that prices, operating 
requirements and processes are set through rules by a regulatory agency such as the 
Montana Public Service Commission (MPSC) or the Federal Energy Regulatory 
Commission (FERC) 



Deregulated— Products, processes, and services which have been regulated in the 
past but are being moved into the competitive arena, outside the traditional 
regulator's authority. 



2.6 The Collaborative 
Will Rosqulst 
Kate Whitney 
Gregg Groepper 
Mary Wright 
Patrick Judge 
Jim Nybo 
Fred Rettenmond 
Glenn Wheeler 
Steve Winter 
Deb Young 
Tom Schneider 

Tom Power 
Fred Rettenmond 
Alan Davis 
Gary Willis 
Connie Colter 
Jan Mitchell 
Nancy Zaiutsky 

Ron Perry 
Chris Imhoff 
Tim Gregori 
Dave Wheelihan 



participants agreeing to the provisions of section 2.0 include: 
Montana Public Service Commission (PSC) 
PSC 

Energy Share of Montana 
Montana Consumer Counsel (MCC) 
Montana Environmental Information Center 
Citizen 

Bonneville Power Administration (BPA) - Spokane 
Montana Power Company (MPC) 
MPC 
MPC 

Consultant Montana Department of Health & Human 
Services 

Human Resources District XI 
Bonneville Power Administration (BPA) - Spokane 
Department of Environmental Quality (DE) 
Montana Power Trading & Mari<eting 
PacifiCorp 
PaclflCorp 

Colstrip Energy Limited PartnershipA'ellowstone Energy 
Limited Partnership 
Commercial Energy 
Citizen 

Big Hom Electric Cooperative 
General Manager, Montana Electric Cooperative 
Association 



3.0 Pilot Programs 



3.1 The Collaborative (see 3.6 below) agreed that the purpose of the pilot program is to 
provide a pathway to effective customer choice for residential and small commercial 
customers and to gather infomnation regarding: 

a. The level of demand for electricity supply choice and the availability of market 
prices for smaller customers; 

b. The best means to encourage and support the development of sufficient markets 
and bargaining power for the benefit of smaller customers; 

c. The electricity suppliers' interest in serving smaller customers and the opportunities 
in providing service to smaller customers; and 

d. Experience in the designing and delivering unbundled retail services to smaller 
customers (see MCA 69-8-104). 

3.2 Disclaimer - The Collaborative chose not to endorse any pilot program, instead It 
sought to identify and then reach agreement on factors that might lead to the 
success of pilot programs. 



3.3 



3.3.1 



3.3.2 



Individual Collaborative participants identified the following factors from tliree 
perspectives, supplier, customer, and local distribution company, that might lead to 
the success of pilot programs. Factors on this list are not necessarily agreed to 
by the Collaborative. 

Supplier factors that might lead to success include: 

a. Opportunity to make money; 

b. Known benchmark energy price; 

c. Certain transition to choice; 

d. Easy access to customers; 

e. Reasonable licensing requirements; 

f. Time for suppliers to establish an identity (Montana transition period provides this 

time); 

g. Open customer enrollment period, i.e. no deadline for signing up; 

h. All customers eligible to enroll, i.e. existing utilities do not act as the gate keeper 

for supplier access to customers; 
i. If a cap on the total number of participants In the pilot program exists, a running 

total of the customers signing up with specific suppliers must be kept so that 

suppliers will know when the cap is reached; 
j. The size of the pilot group and the timeline for phasing to full customer choice 

needs to be defined and attractive to suppliers; 
k. Opportunity to aggregate customers to reduce transaction costs; 
I. Technical mechanisms necessary to implement choice, e.g. metering, billing, and 

transmission scheduling are in place;; 
m. In addition to energy, other services such as metering and billing can be offered to 

customers; 
n. Simple process and criteria for signing up customers; 

0. Minimization of barriers to niche martlets; 
p. Neutral sources of information; 

q. Limit the pilot program mari<et share of the incumbent utility; 

r. Utility supply entities are allowed to compete; and 

s. Collection of Infomiation about the martlet for small customers. 

Customer factors that might lead to success include: 

a. Easy, simple supplier choice; 

b. Consistent with supplier-customer contracts, easy opportunity to switch to and 
from suppliers; 

c. Customer protection and complaint mechanism in place; 

d Privacy, i.e. customer controls access to her or his electricity usage information; 

e. No slamming allowed, i.e. switching of a customer's electricity suppliers without 
the customer's authorization; 

f. A period for a customer to change his or her mind about supplier selection; 

g. Clear, standard, comparable, neutral infomiation; 

h. Neutral source of information available to consumers; 

i. Lower prices; 

j. Minimal customer cost and service risk from supplier choice; 

k. Customer chooses whether and how to participate In the pilot program; 

1. Comparable transmission and distribution service regardless of supplier choice; 
m. Reason to change electricity supplier; 

n. Disclosure and labeling by a supplier of Its generation sources and environmental 



impacts; 

o. Ability to choose different pricing, products and services; 

p. Ability to be aggregated; 

q. Pilot program continuity, i.e. dependable supplier; 

r. Understandable bili; 

s. Provider of last resort; 

t. Local distribution company code of conduct; 

u. A clear, direct and workable path to deal collectively with possible suppliers; and 

V. Collection of Infomriation about the market for small customers. 



b. 
c. 
d. 
e. 
f. 

g- 

h. 
i. 

J- 
k. 



3.3.3 Local distribution company factors that might lead to success Include: 
a. Minimal impact on non-participating customers; 

Reasonable process to facilitate supplier changes; 

Reasonal minimum period before switching suppliers; 

Not accountable for supplier perfomiance; 

Rule for allocating partial customer payments; 

System load and cost balance (supply and distribution); 

Distribution company standards of conduct; 

Customer protection mechanism in place; 

Clarity of procedures and accountability for metering; 

Infrastructure to implement choice; 

Timely education program; and 
I. Right to have an Identity and relationship to customer that doesn't advantage 

affiliate, 
m. Total number of pilot program participants is capped consistent with the size of 

the pilot group and the timeline for phasing to full customer choice; and 
n. Collection of Infomiation about the maricet for small customers. 

3.4 After discussing the lists in section 3.3 above, the Collaborative (see section 3.5 

below for a listing of Its participants) reached agreement that the following factors 
would might lead to the success of pilot programs. Any of the section 3.3 list of 
factors that were not agreed to by all participants were not included In section 3.4. 
The order does not specify any ranking of importance. 

a. Opportunity for suppliers to make money; 

b. Known benchmark energy price ; 

c. Easy supplier access to customers; 

e. Reasonable supplier licensing requirements; 

f. Time for suppliers to establish an identity (Montana transition period provides 
this time); 

g. Open customer enrollment period, i.e. no deadline for signing up; 

h. All customers eligible to enroll. I.e. existing utilities do not act as the gate keeper 

for supplier access to customers; 
i. If a cap on the total number of participants in the pilot program exists, a running 

total of the customers signing up with specific suppliers must be kept so that 

suppliers will know when the cap is reached; 
j. The size of the pilot group and the timeline for phasing to full customer choice 

needs to be defined and attractive to suppliers; 
k. Opportunity to aggregate customers to reduce transaction costs; 
I. Technical mechanisms necessary to Implement choice, e.g. metering, billing, 

and transmission scheduling are in place; 



m. In addition to energy, other services can be offered to customers; 

n. Simple process and criteria for signing up customers; 

o. Minimization of barriers to niche markets; 

p. Neutral sources of information; 

q. Collection of Information about the maricet for small customers; 

r. Easy, simple supplier choice; 

s. Consistent with supplier-customer contracts, easy opportunity to switch to and 

from suppliers; 

t. Customer protection and complaint mechanism in place; 

u Privacy, i.e. customer controls access to her or his electricity usage infonnation; 

V. No slamming allowed, i.e. switching of a customer's electricity suppliers without 

the customer's authorization; 

w. A period for a customer to change his or her mind about supplier selection; 

X. Clear, standard, comparable, neutral infomiation; 

y. Minimal customer cost and service risk from supplier choice; 

z. Customer chooses whether and how to participate In the pilot program; 

aa. Comparable transmission and distribution service regarelless of supplier choice; 

bb. Reason to change electricity supplier; 

cc. Meaningful, complete, and accurate disclosure and labeling by a supplier of its 

generation sources and environmental impacts as required by the MPSC; 

dd. Ability of customers to choose different pricing, products and services; 

ee. Ability of customers to aggregate; 

ff. Pilot program continuity, i.e. dependable supplier; 

gg. Understandable bill; 

hh. Provider of last resort; 

ii. Individual and collective ability of customers to woric directly with suppliers; 

jj. Minimal impact on non-participating customers; 

kk. Reasonable process to facilitate supplier changes; 

II. Reasonable minimum period before switching suppliers; 
mm. Local distribution company is not accountable for supplier performance; 

nn. Rule for allocating partial customer payments; 

00. System load and cost balance (supply and distribution); 

pp. Clarity of procedures and accountability for metering; 
qq. Infrastructure to implement choice; 

rr. Timely education program; 
ss. Right to have an Identity and relationship to customer that doesn't advantage 

afTiliate; and 

tt. The size of the pilot group and the timeline for phasing to full customer choice 
needs to be defined. 



3.5 The Collaborative 
Will Rosquist 
Kate Whitney 
Gregg Groepper 
Mary Wright 
Patrick Judge 
Jim Nybo 
Fred Rettenmond 
Glenn Wheeler 
Steve Winter 



participants agreeing to the provisions of section 3.4 include: 
Montana Public Service Commission (PSC) 
PSC 

Energy Share of Montana 
Montana Consumer Counsel (MCC) 
Montana Environmental Infomfiation Center 
Citizen 

Bonneville Power Administration (BPA) - Spokane 
Montana Power Company (MPC) 
MPC 
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Deb Young 
Tom Schneider 

Tom Power 
Fred Rettenmond 
Alan Davis 
Gary Willis 
Connie Colter 
Jan Mitchell 
Nancy Zalutsky 

Ron Perry 
Chris Imhoff 
Tim Gregori 
Dave \Mieelihan 



MPC 

Consultant for Montana Department of Health & Human 

Services 

Human Resources District XI 

Bonneville Power Administration (BPA) - Spokane 

Department of Environmental Quality (DE) 

Montana Power Trading & Marketing 

PacifiCorp 

PaclfiCorp 

Colstrip Energy Limited Partnership/Yellowstone Energy 

Limited Partnership 

Commercial Energy 

Citizen 

Big Horn Electric Cooperative 

General Manager, Montana Electric Cooperative 

Association 



End Notes: 

i . This is a place holder title. Each utility will create its own title this through its creative 
treatment. The title is intended to evoke interest in the subject. 

2. Utilities are expected to replace the 1/3 to Vi range with values appropriate to their 
service territories. 

3. Agreement means that the parties listed as agreeing do not necessarily agree with all 
aspects of the final product but do not disagree enough to warrant opposition to the 
overall package. 
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May 26, 1998 



ISSUES CONCERNING WATER RIGHTS. OWNED 
BY MONTANA POWER COMPANY' 



Questions asked by Sen. Hurwitz through LEPO 



1 . What is the flow rate for each Montana Power Company (MPC) water right? 

Answer. Major flow rates claimed by MPC for each of its Missouri and Clark Fork River 
hydropower facilities are summarized in Table 1 below. For a more detailed summary of MFC's 
water right claims, refer to attachment 1 . 

Table I. 





^tt 


*W~ *' •H*^^^'"^ 
^^^^^P 


:^»j»^ 'ji^ ^Vi^dK^-p^'Mh*^-^fftf ^ff^Sr*™^*?^ 


Madison 


1,650 cfs 


1,761 cfe 


8/24/1895 


Holter 


7,100 cfs 


5,498 cfs 


4/30/1918 


Hauso: 


"4,740 cfs 


5,498 cfs 


6/23/1905 


Black Eagle 


3,300 cfe 


7,651 cfs 


6/1/1892 


Rainbow 


3,500 cfs 


7,651 cfs 


9/16/1908 


Cochrane 


10.000 cfs 


7,651 cfs 


6/16/1955 


Ryan 


5,900 cfe 


7,651 cfs 


8/31/1915 


Morony 


8,280 cfs 


7,651 cfs 


12/20/1928 


Mystic Lake 


169 cfs 


123 cfe 


9/25/1916 


Kerr 


14,540 cfs 


11,580 cfs 


4/3/1920 


Thompson Falls 


-31,000 cfs' 


22,080 cfs 


12/3/1906 


Milltown 


2,000 cfs 


2,949 cfs 


12/11/1904 



2. What is the point of diversion for each MPC water right? The pomt of this question is.to 
determine at what location MPC may insist on delivery of its claims. . 



Answer. The point of diversion is at each of MFC's dams. MFC would probably insist that the 
water be delivered to each of its facilities to maximize power generation. 



3. What is the relationship between the flow rates claimed for MFC nghte and average annual 
discharge for streams in which the Fower company's claims are ^^^5^^ ' ^^X'fXtowt 
owns claim 41 F-W-094373.00. This claim identifies a flow f \f f '^^^^^f !i°; P^^^^ 
generation connected with the operation of Hebgen Dam on the Madison River. The pnonty date 
of th"c?aim is June 1, 1914. MFC also claims water ri^t 41 ^-^-094372-00 with a flow rate of 
6 000 cfs for power generation at Hebgen Dam. It is unlikely that maximum flows m the 
Malon Riv^r near Hebgen Dam come even close to the combined flow ^^es o^ *e^^«^ims ^ 
MFC's water right, at least for Hebgen Dam, are grossly exaggerated. It would be int^estmg to 
know the maxiSiin historic flow rate MFC has diverted firom the Madison River for delivery of 
water into Hebgen Reservoir. Such historic use represents the maxmium amount of water to 
which MFC would be entitled. 

Answer. A comparison between MFC flow claim and average annual flow at each d^ is 
presented in Table 1. It appears that MFC probably designed tuibme capaciti«at each fecihty 
based on available flov^rs necessary to maximize its generation capabiUty. At Thompson Falls, 
where it under designed its turbine capacity, additional turbines were added to better utilize 
available river flows. 

MFC claimed multiple waler rights for each of its feciUties. For each project, there is at least 
one claim asserting a storage volume. Typically in the claim MFC asserts that, "The volume 
claimed is the amount necessary to fiU the storage reservoir at any lime." In the storage clauns, 
MFC usually asserts a storage volume for use through the turbine(s) at that facility and at any 
downstream facUities. For example: MFC's claim for storage at the "old" Canyon Ferry dam 
asserts. "The water stored behind the Canyon Ferry Dam is used for hydroelectric generation at 
Hauser. Holter, Black Eagle. Rainbow, Ryan, Cochrane, and Morony dams." 

The relationship between flow rate and average annual discharge in MFC water right claims has 
not been resolved through the adjudication process. MFC filed the following three water ngjht 
claims for storage at Hebgen Lake and two for the Madison Froject on Emus Lake. 



Claim Facility Use 

W094371 Hebgen Storage 
W094372 Hebgen Storage 
W094373 Hebgen Storage 

flow subtotal 
W094375 Madison Power Gen. 
- W094276 Madison Storage 

flow subtotal 



Flow Rate Volume 

2,000 cfe Volume required to fill reservoir at any time, 

6,000 cfe Volume required to fill reservoir at any time, 

99.999 cfs Volume required to fill reservoir at any time, 

1,650 cfe 1,127.120 Acre Feet 

19,720 cfe Volume required to fill reservoir at any time,. 



Priority Date 

4/30/1906 
5/29/1906 
6/1/1914 

8/24/1895 
8/24/1895 



I 



DNRC's pUiming report, 'The Framework Report - Volume One, " idenUfies the active storage 



for Hebgen Lake as 337,500 acre-feet and 42,060 acre-feet for Ennis Lake. The United States 
Geological Survey Water-Data Report MT-96- 1 , "Water Resources Data, Montana, Water Year 
1996 •• reported a record stream flow on the Madison River below Hebgen and another below 
Lake Ennis near McAllister, Mt. The Hebgen gage reported an 87.year average dischargeof 
1 010 cfs and average volume of 73 1 ,700 acre-feet [adjusted for storage]. The maxunum 
discharge was 10,200 cfs observed August 17, 1959 in conjunction with an earthquake. The 
maximum natural discharge was 5,090 cfs on June 3, 1943. 

Madison gage below Ennis Lake recorded a maximum instantaneous peak flow of 9.550 cfs on 
June 12, 1970 an annual mean flow of 1.761 cfs, The highest annual mean flow was 2,423 cfe 
and annual volimie was 1 ,276,000 acre-feet. 

4. Was Hebgen Dam actually constnicted in 1914? If not. when did power generation [begin] at 
this site begin? Is the claimed priority date of 1914 consistent with first usage of water at 
Hebgen? Similar questions apply to all of MFCs water rights. 

Answer. Hebgen is a storage reservoir and there is no power generated at this dam. Hd)geii was 
constructed m 19 15 and, hence, water was probably not stored prior to then. Claimed dates fOT 
water rights commonly precede the date of actual use and this could be the case for other MFC 
claims as well. There are claims for Hebgen storage that date back to 1906. 

All three water right claims for Hebgen are for storage which is to be released for dovrastrwm 
power generation at Madison, Hauser. Holter, Black Eagle. Ryan. Rainbow, Cochrane and 
Morony dams. Priority dates for these claims range from 1906 to 1914 (see attachment 1). In 
claim number W094371, MFC has included a page from the 1915 MFC annual report which 

state's. ♦TTie final completion of the Hebgen Dam. creating the seventh largest reservoir in Ihe 
world, was accomplished during 1 9 1 5." The issue of relating the early priority dates to actual use 
is a question of diligence and can be answered in the state adjudication process. 

5. MFC has claimed water rights 41 F-W-CM75-00 and 41 F-W-OW78-00 for power generation 
at Ennis Lake Dam. The flow rates for these claims are not specified in the Abstract for tiie 
Temporary Freliminary Decree of tiie Madison River. What flow rates does MFC assert it is 
entitied to receive m connection with these water rights claims? 

Answer. Two water rights (W094375 and W094376) were asserted by MFC for the Madison 
Froject - Ennis Lake Dam. MFC asserted 1,650 cfs (up to a volume of 1,127,120 acre-fect) and 
19,720 cfs up to an unspecified numeric volume for multiple reservoir fills. The Temporary 
Freliminary Decree lists a flow rate of 1,650 cfs up to 1,127,120 acre feet per annum for claim 
W094375. The Montana Water Court did not list a flow or volume for claim W094376 and 
further stated, 'The Water Court finds no right for tiiis claim as it is duplicated by Claim no. 
W094375." MFC objected to tiiis ruling and entered arguments against this finding. The case 
has not been heard and Judge Joseph B. Gary issued an order staying this proceeding. This stay 
holds tiie proceeding until decrees have been issued for 411, 41 A, 41B, 41Q, and 41QJ. The 



other mainstem Missouri River MPC power generation and storage claims are included in Basins 
41Iand41QJ. 

6. MFCs failure to designate a flow rate for its claims at Ennis Dam suggests that it may not 
have specified flow rates for water rights elsewhere. If so, what flow rates does MPC assert it is 
entitled to receive elsewhere? . 

Answer. MFC has claimed flow rates for all its other dams. These rates are summarized in Table 
1 and are detailed in attachment 1. MFC did not defme volumes for its Madison or Hebgen 
claims. In claim W094371 , MFC indicated that storage occurs as early as March and as late as 
early July, but predominantly in April through June. In its "Objection to Temporary Preliminary 
Decree"for these rights in Basin 4 IF (Madison River), MPC has begun to develop an argument 
where the reservoirs, especially those with generation fecilities, are drafted and filled to optimize 
generation capacity and to optimize hydraulic head. 

7. MFC's claims M into two broad categories. The first are claims for direct flows for power 
generation. The second category are claims for storage of water in reservoirs. This water is 
released for power generation. When water is in short supply, should MPC be required to release 
water fix)m its reservoirs first, rather have any right to insist on direct stream flow water rigjhts if 
it has sufficient water in its reservoirs to generate electrical power? 

Answer. Most of MFC's facilities are operated as based-load and run-of-the-river facilities. 
FERC directs the operation of these fecilities through its licensing process. MFC's only major 
storage reservoir is Hebgen. Holter and Hauser reservoirs only store about a week of the average 
Missouri River flow each. Most of the reservoirs, such as Holter and Hauser, are kept fiillto' 
satisfy the recreational and other environmental needs and to maintain the hydraulic head for 
power generation. 

A logical argument is that MPC should have to utilize its storage prior to calling junior water . 
users. However, no mechanism exists to require this. 

8. What is the maximum number of kilowatt hours generated at each of MFC's hydroelectric 
facilities prior to July 1, 1973? 

Answer. Table 2 provides an estimate of power generation capacity for each dam. 
The maximum number of kilowatt hours generated at each of its facilities should be tied to the 
priority date. Priority dates for the MFC dams are generally prior to 1973. It should be noted that 
MFC's generation capacity has increased with the construction and operation of Canyon Ferry 
Reservoir and it pays headwater benefits for this additional generation capacity. 
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Table 2. MFC's estimated power generation capacity at each of its dams. 





ISBBHBBBBBBHH 


Hebgen 





Madison 


9,000 


Hauser 


16,500 


Holier 


40,000 


Black Eagle 


18,000 


Rainbow 


35,000 


Cochrane 


50,000 


Ryan 


60,000 


Morony 


47,000 


Mystic 


11,500 


Kerr 


180,000 


Thompson Falls 


40,000 


Milltown 3^00 



Additional analysis would be Heeded to validate these claimed edacities. 

9. How much water does MFC need either in the form of direct stream flows or storage, to 
maintain its pre-1973 levels of powers generation? 

Answer. MFC needs most of the existing flow of the Missouri River to maintain its pre-1973 
level of hydropower production on tiiat system. MFC's claimed turbine capacity for Cochrane 
Dam at Great Falls is 1 0,000 cfs. Over 90 percent of the time, flows in the Missouri Rivor are 
less than this rate. On the Clark Fork and Flathead rivers, MFC wotild need a large portion of tiie 
flow. For example, during tilie late summer MFC is generally passing the entire flow of &e 
Flathead lUver througb its turbines at Kerr Dam and the entire Clark Fork River through its 
turbines at die Thompson Falls Dam. 

10. Has MFC increased power generation at its hydroelectric facilities sinpe 1973? If so, how 
much additional water has MFC diverted to sustain its increased level of power generation? 

Yes. For example, MFC increased its turbine capacity at Thompson Falls by 12,300 cfs and 
8,904,1 86 acre-feet per year in May 1992. MFC obtained a FERC license for this additional 



gencraUo„ capacicy in 1990 .nd U,.n U used *is mfoHnation u> obuin . n«, provisio«l wa«r 
right from DNRC in 1992. 

• • ♦-«ct;nrre9<!enowerBeneration and remain within the confines 

levels constitutes an unlawfiil expansion of MFC s water nghts. 

Answer. Yes. MPCssuccessors-in-m^r^^^^ 

not increase their historical use of water. MPCc^otaM^wturo ^ ^^ted in answer 

obtained a new water use permit from DNRC. 

guarantees support this assertion? 

assocUKd «ith recieanon should b« defined by ^^^^^ ^ITconditions that increase 
l^ri-r.^I^r-DHTrn^Ktr.o'-^n.^-i-thls. ^nynew 
owner will be bound by the same FERC license conditions. 

14 Montana law on the extent and scope of storage rights is ambiguous. Some c^^^^^^^^ an 
ij«^^^ a reservoir is only entitled to enough water tafiU its -s-- -^ ^^^^^ 
calendar year. Other case law can be read to support a reservoir operatof.s right more iwm 
fill. How extensive are MFCs rights to storage water? 

Answer. HistoHca, use of wat. .j™>. ««^ -^^^^ 

is the historical use of a water ri^t however, «^' -""l"^^"^" XroSS^states 

Some states, such as Wyoming, follow the "^fi" ™''^',^^X^„ ^oirs wfll have to 
argue the one-fm rule does not make s»«t««me«^m^^tm ^^^ 

be built to achieve the same result as refUlmg one reservoir, resuiuag m g. 

has not supported the one-fill rule for that reason. .._y 

■ ■ , ':,.;,8 



15. Can MPC be compelled to release water from storage when that water is not necessary for 
power generation and downstream* water users are suffering from a shortage? 

Answer. No, not if the downstream users are junior to MPC, and MPC is beneficially using 
water as it historically has within its claimed water rights. 

16. Would MPC be willing to make protection of other water users a component of its sale of its 
hydropower generating facilities? 

Answer. Apparently not See the February 20, 1998, letter from MPC to Governor Racicot 
(attachment 2). Additionally, at a meeting at the Twin Silos near Townsend that MPC attended 
this spring, Mike Zimmerman, Vice President of MPC, reiterated that MPC would do everything 
necessary to protect its water rights. 

17. MPC says its rights are non-consumptive. It argues that exercise of its non-consumptive 
rights diminish impacts to other users. Can it place a call on junior users and force them to 
discontinue using flieir right to provide an improved supply for MPC? 

Answer. DNRC is not aware of an argument made by MPC ^t its non-consumptive rights 
diminish impacts to oilier users. Yes, MPC can call water users and force them to discontinue 
using their water rights if those water users have junior water rights and MPC's senior water 
rigjht is not being satisfied (and as long as MPC does not exceed its historical use). That is the 
nature and basis of the prior appropriation doctrine m the West 

Evea though MPC's water rigihts are non-consumptive, the effects of an MPC call on iqpstream 
junior water users would be the same as if MPC's water rights were consumptive use rigjhts. 

1 8. How will water use pattenis change if MPC sells its hydroelectric facilities and related water 
rights to different buyers? At present, MPC can make up for shortages at some of its facilitiK by 
releasing excess water from other facilities upstream. This flexibility will be lost if MPCs waier 
rights are sold to multiple now owners. 

Answer. The operations may change very little. The FERC licenses restrict the qperational 
choices, regardless of who owns the dams. MPC generally releases stored water from Hebgen 
during the winter and these releases benefit hydropower production at all facilities downstream. 
The new owners of the downstream facilities may want to negotiate a payment plan with tibie new 
Hebgen owners. Of course, if Hebgen came under new ownership, releases from it would still be 
restricted by the FERC license. There is a week or so of storage each in the Holter and Hauser 
pools, but to maximize head and subsequent power generation, it would generally be to the 
owners advantage to keep the level of these reservoirs as high as possible. Again, the FERC 
license would restrict the new owner's ability to make major operational changes. We do not 
know how the collection of "headwater benefits" for Canyon Ferry storage would be worked out 
when ownership changes. The new owners may have to re-negotiate payment for these with the 



Rnreau of Reclamation the operator of Canyon Fetry. Another question is whether the Bureau 
new owners to pay for Hebgen releases? 

by a diffc^n. pany. FERC would >«« » ^^^° ^V^^^Si^SS-^ 
There are many reoommendanom made m *« *^*^T,' ^^^"be up to FERC to iusure 

rs.r^^«:Tfr4^Si.^Se"-»-^«>e^o™^^^^ 

MPChasapp»«aypro^.o^«-^«^F^;|^m^»^^ 

group of dams. 

19. What are the priority dates of MPC water rights in comparison to other ri^t holders? 

Answer. Please refer to Table 1 and Attachment 3. MPC holds reasonably senior water rights 
within the Missouri and Clark Fork Basin. 

20 Ifenergyproductionbecomesmoreefficient.requiringlesswater.canMPCbecompelledto 
divert less or hold less in storage when other users are suffermg shottages . 

Answer See again the answer to 12. In the event of MFC's becoming more efficient using the 
^n^lSK^^d the same amount ofwater within its historical water n^^^^^ 
^trcLge authorization would be needed from DNRCeven though more electncity was 

being produced. 

21 Since instream flow is now a recognized beneficial use, how willMPC diveisions and 
^^ect holders who c^t for instream flow, especially where MPC has unquanhfied or 
exaggerated flow rates? 

Answer The priority system dictates that whoever comes onto the stream after MPC. whether 

^u" iT^Sow or consumptive, are su^^ 

rights. 
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211941 
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211942 
211940 
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■la unH volum* priority qtrsec 

1200.00 C 876000.00 16970802 W2W2SE 

645.00 C 0.00 16870602 \V2W2SE 

50.00 C 36500.00 18970612 W2W2SE 

250.00 C 0.00 18971201 SWNESW 

1127120.00 18950824 SWNWSW 

0.00 16950824 SWNWSW 

2000.00 C 0.00 19060430 NE 

8000.00 C 0.00 19060529 NE 

99999.09 C 0.00 19140601 NE 

47500.00 18981031 NWSESE 

4740.00 C 3493000.00 19050623 E2SW 

3360.00 C 0.00 19050623 -N2SESW 

6120.00 C 0.00 19060625 N3SESW 

3000.00 C 0.00 19060827 N2SESW 

19100.00 C 0.00 19070226 N2SESW 

7100.00 C 5183000.00 19180430 NWNE 

41300.00 C 0.00 19180430 NWNE 

3300.00 C 2409000.00 18920801 

900.00 C 657000.00 16931231 

3500.00 C 2555000.00 19060916 

532.00 C 0.00 19060918 

280.00 C 204400.00 19121231 

5900.00 C 4307000.00 19150831 

1407.00 C 0.00 19150631 

1640.00 C 1197200.00 19170701 

560.00 C 408800.00 19270631 

862.00 C 0.00 19270631 

8280.00 C 6044400.00 19281220 

3981.00 C 0.00 19281220 

10000.00 C 7300000.00 19550616 SWSW 

2961.00 C 0.00 19550618 SWSW 

480.00 C 292000.00 19580326 

169.00 C 0.00 19160925 SWSE 

71656.00 18160925 SWSE 

14540.00 C 814200.00 19200403 SESW 

99999.99 C 0.00 19200403 SESW 

35000.00 C 0.00 19601202 SESE 

35000.00 C 0.00 19601202 S2N2 

2000.00 C 1451556.00 19041211 SENE 

0.00 19041211 SENE 

1250.00 C 904956.16 19050331 NWSW 

1250.00 C 0.00 19050331 NWSW 

2000.00 C 1447933.10 19060129 NWSW 

2000.00 C 0.00 19060129 NWSW 

5000.00 C 3619832.75 19081203 NWSW 

4297.00 C 0.00 19061203 NWSW 

2870.00 C 2077783.99 19090629 NWSW 

12300.00 C 8904186.00 19020513 NWSW 



tec twpmg trib lourca 
11 01S10W BIG HOLE RIVER 

1 1 01S10W BIG HOLE RIVER 

11 OlStOW BIG HOLE RIVER 

10 62S12W PATTENGAN. CREEK 

20 04$01E MAOISON RIVER 

20 04S01E MADISON RIVER 

22 11S03E MADISON RIVER 

22 11S03E MADISON RIVER 

22 11S03E. MADISON RIVER 

4 10N01W MISSOURI RIVER 
29 12N02W MISSOURIRIVER 
29 12N02W MISSOURI RIVER 
29 12N02W MISSOURI RIVER 
29 12N02W MISSOURIRIVER 
29 12N02W MISSCHJRI RIVER 

8 14N03W MISSOURIRIVER 

8 14N03W MISSOURIRIVER 

5 20N04E MISSOURIRIVER 
5 20N04E MISSOURI RIVER 

34 21N04E MISSOURIRIVER 

34 21N04E MISSOURIRIVER 

5 20N04E MISSOURI RIVER 

17 21N0SE MISSOURI RIVER 

17 21N05E MISSOURIRIVER 

34 21N04E MISSOURIRIVER 

5 20N04E MISSOURI RIVER 

5 20N04E MISSOURIRIVER 

14 21N05E MISSOURIRIVER 

14 21N05E MISSOURI RIVER 

19 21N05E MISSCKiRI RIVER 

19 21N05E MISSOURI RIVER 
34 21N04E MISSOURIRIVER 
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LEGAL DEPARTMENT 

MICHAEL & ZIMMERMAN 

VICE PRESlOENr 4 GENERAL COUNSEL 

PATRICK T.PLEMNG 

MICHAEL P. MANION 

MARJORIE L. THOMAS ' 

Governor Marc Racicot 
Room 204 State Capital 
Helenai MT 59620 

Dear Governor Racicot: 

Recently, you received letters from the Montana Fann Bureau Federation and 
$x)m Mr. Larry .Holman regarding their concerns about impacts on tiie agriculture 
industry if either MFC or a Hew owner were' to enforce its senior water rights against 
junior agriculture water rights. Mr. Holman's letter was a copy of his request to the 
Federal Energy Regulatory Commission CFERC") to subordinate MFC's senior water 
rights to those of the Montana Department of Natural Resources C*DNRCO Broadwater- 

Missouri irrigation project By this letter, MFC is providmg you our preliminary 
thoughts on this issue.' 

• 

The concerns expressed by Mr. Holman and the Farm Bureau are not new 
concerns. During the agency consultation process required for FERC licensing, the 
DNRC raised the very concerns ejqpressed by Mr. Holman and the Farm Bureau. 
Enclosed is a 1991 letter from the DNRC requesting MFC to analyze the impacts on 
agriculture if MFC were to curtail junior water users. Also enclosed arc portions of 
MFC's Draft and Final Froject 2188 License Application that responded to DNRC*s 
request. 

From MFC's perspective, if, after MFC provided the analysis requested by 
DNRC, DNRC had any concerns about the analysis results, DNRC would have raised fhe 
issue and there would have been discussions to resolve the concerns. However, DNRC 
never submitted any comments to FERC on MFC's analysis of the impacts on agriculture 
that may result if MFC were to curtail junior users. Importantly, DNRC never toggested 
.that it was important to place in the new license a condition that, in effect, subordinates 
* MFC's vested senior water rights to junior water rights. As well, neither the DNRC nor 
any member of the public provided any comments to FERC on this issue during &e 
• public meetings FERC held in Montana to receive comments on MFC's license 
application. 

• 

Because of MFC's proposed sale of its generating facilities, the issue of "v**at iT 
MFC curtailed junior water users has been revived, primarily, we understand, because of 
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fear that a new owner may choose to exercise the acquired MPC water rights in 
circumstances in which, it is presumed, MPC would not. To address this issue, DNRC 
has submitted comments to the FERC Draft EIS that, in effect, suggests that FERC 
subordinate MPC*s senior water rights to junior water rights. DNRC suggests that 
because MPC has never curtailed jimior water users, junior water users have come to rely 
on this "practice" and therefore that "practice" should be made a permanent feature of 
project operations. In other words, the DNRC has asked FERC to consider a mere 
possibility as an impact of project operations. There is no demonstrated harm. 

DNRC is asking FERC to circumvent state water law. By arguing the junior water 
users are entitled to the status quo, DNRC appears to be trying to accomplish through the 
FERC licensing process what cannot be accomplished through state water law. While 
MPC recognizes that FERC may have the authority in certain circumstances to impose 
water rights subordination conditions in new project licenses, MPC does not believe that 
FERC has the authority to subordinate vested water rights to junior water rights and thus 
impair the state-created water right, which is a property right The mitigation or 
subordination condition suggested by DNRC would have the effect of interfering witii a 
vested right acquired under state law. Such a condition constitutes a taking of MFC's 
water rights because the condition would impair an essential feature of the right. MPC 
will not agree to subordinate its water rights. 

Throughout tiie licensing process MPC has worked m good Mth witii the . 
agencies and the public to address concerns arising out of operation of our dams. MPC is 
disappointed that the DNRC has chosen to respond in this fashion to concerns raised by 
the sale of MFC's dams, v^en tiiat issue had been addressed previously to DNRC's 
apparent satisfactioiL The issue now is no different than it was three years ago. It is a 
state water rights issue. 

In {uidition, DNRC's suggestion appears to be inconsistent with license condition 
requests of other state agencies such as the Montana Departmedt of Fish & Game and the 
Department of Environmental Quality. In essence, tiiese agencies want FERC to impose 
conditions that require keeping water as much water in the river as possible. The 
DNRC's position also conflicts with previous arguments of state agencies to the effect 
that water use issues, water quality issues, and water rights issues are the state's province 
and FERC should not interfere mih state decisions or make decisions for the state. 

We hope tiiat the information contained'in this letter has been helpful in your 
understanding of this issue. 

Sincerely,* 



T^X/i 




Michael E. Zimmer 

Vice President and u^eral Counsel 




AND CONSERVATION 



STAN S1XPHZNS. GOVSHNOR 



LEX MXTCALr BUtLOINC 
1S20 CAST SIXTH AVKNUC 



STATE OF MONTANA 



OtRECTOR'S OmCS (406) 444-««g9 
TEIXrAX KUMSni (4M) 444-6721 



HCLZNA. MONTANA S9620.230: 



November 22, 1991 

Michael Zimmerman 
General Counsel 
Montana Power Company 
40 E. Broadway 
Butte, MT 39701 

Dear Mike: . ^ 

I am writing as a follow up to the November 12, 1991 consultation 
meeting held in Butte concerning Montana Power Company s proposed 
application for a new license for its nine hydroelectrxc 
developments on the Missouri and Madison Rivers. 

At the meeting the Department made inquiry regarding information 
on junior water users. The concern expresses the need for- 
Montana Power Company to address the impact that might arise if a 
new license is granted and in order to protect its property 
interests and water interests Montana Power • Company exercises its 
right to make a call on the river as to any -or all 3unior water 
uses. This concern was raised as the fourth of the. Water 
Resources Division's comments found on pages 16 and 17 of the 
September 29, 1989, "State of Montana's Comments To The Montana 
Power Company's Proposed Studies For The Relicensing Of FERC 
Project No. 2188". The comment was raised on page 17 and stated: 

Because a significant number of junior users have been 
using water from the Missouri River for th.e last 50 or 
more years without ever being called by MPC they have 
relied on that water for their very livelihoods and any 
change in the status quo could significantly impact 
them. For that reason it is imperative to have 
information of the number of people who are junior, 
amount of lands irrigated and the amount of water 
involved. 
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As the comment expresses, the reason for addressing this impact 
is because Montana Power Company has historically never exercisea 
its right to make a call under the existing license. As * result 
there are many existing and viable economic units with junior 
water rights to those of Montana Power Company that have an ^ 
expectation that their junior rights will never be called on to 
satisfy the senior water rights of Montana Power Company. 
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The Department is not taking a position that any junior water 
right holder has a legal right to such an expectation or that any 
past action of Montana Power Company has waived its right to make 
a call on the river in the future. . Since 1989 the Department has 
been attempting to identify this concern in the consultation 
process to allow Montana Power Company to appropriately address 
what the impacts will be to junior water right .holders ia the 
event a new license is issued and it becomes necessary for 
Montana Power Company to assert its rights. 

The Department believes that by complying with the procedural and 
substantive state water laws Montana Power Company can protect 
its property, including its water rights. .The Department 
believes that Montana Power Company as a senior water right 
holder has the right to exercise all rights and privileges 
associated with its water rights. However, the federal licensing 
process is not controlled by this or any other state agency. The 
federal process requires a full understanding of Jthe impacts 
associated with the licensing of nine hydroelectric developments 
on the Missouri and Madison Rivers in Montana. The effect oh the 
economic interests of junior water users of making a call on the 
river two out of ten years to fully satisfy the senior water . 
rights of Montana Power Company is. an impact that the federal 
decision-makers must be aware of in carrying out their statutory 
responsibilities. The purpose of the Department's inquiry in the 
consultation process is to have. Montana Power Company address the 
associated impacts of enforcing existing senior water rights when 
enforcement has not historically occurred* .. 

If I can help clarify the matter further please dp hot hesitate 
to contact me. 
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Donald D. Maclntyre 
Chief Legal Counsel 
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1.5.3 Socioeconomic Impacts 

The Applicant proposes no physical modifications to the Hebgen Development. 
Ongomg operation of the Development, as described in Exhibit B. Section 1.3, has a 
positive economic impact on Gallatin County. The economic benefits fi-om recreation 
associated with the Development are described in Section 1.7.4 "Recreational Use" on 
?^^ionA ^^ additional benefit to the county is the tax revenues the Applicant pays. 

In 1990, the Applicant paid 549,005 to Gallatin County in property taxes for the Hebgen 
Development. .- ^ r .- e 

A?ency Comments 

Note: This section applies to all nine developments. 

By letters dated November 22. 199 1, and September 29, 1989, to Mike Manion, attorney 
lor the Applicant, the DNRC asked the Applicant to assess the impact of the Applicant 
exercising iis right to enforce its senior water rights against holders of junior water 
nghts. Since the late 1940s, the Applicant has not sought this enforcement. Even 
tnough the Applicant has not exercised its senior water rights, it has not waived its right 
to exercise the nghts and privileges associated with its status as a senior water right 

The process through which the AppUcant would seek enforcement of its rights is difficult 
to predict. Further, except perhaps, during periods of extreme drought, there is- 
sutiicient water available to accommodate operation of the Project as set forth in this 
Application, without, curtliiling junior water rights. Tffus, any enfo-cement action, such' 
as the DNRC questioned, would not be taken without a thorough analysis of the many 
economic, environmental, Fegal, and poliucal factors which would influence the decision. 

In response to the DNRC's request, a general assessment of the economic impaaof 
exercising this nght was undenaken. In completmg the assessment, no assumptions 
were made concermng specific water rights. Also, the estimates were computed using a 
number of assumptions and simplifications and may not be precise. 

Agriculture accounts for the majority of the consumptive water use in the Missouri ^ 
River Basin. Consequently, agricultural interests would represent most of the junior 
water users that might be impacted by the AppUcant exercising its senior water rights. 

Figure 1.5.3-1 is a plot of historic hrigated areas above Morony Dam from 1928 to 198(5 
taken from the acreage files of the DNRC's Missouri River Model. Wifli the exceptions 
of the dips m the mid 1940s (WWII ?) and the mid 1970s (farm economics?), the intgated 
acres should be a rough mdication of the historic irrigation water rights junior to the 
Applicant s water rights. Some inferences of economic rnipact can be made by iisine 
histonc ungated area values. * 

f°/At PHrP°"5 of the model, the DNRC divided the Basin into subbasins (see Figure 
1.5.:^2). The Missouri-Madison Project would affect agriculture, if at all, only in the 
Headwaters and Upper Missouri subbasins above Morony Dam. Alternative impact 
estunaies were computed for these two subbasins corresponding to various dates for 
establishing the senior water rights. Morony Dam was completed in 1930; Canyon Ferry 
Dam was completed in 1954; Cochrane Dam entered production in 1958. In addition, 
1974 and 1978 were benchmark years when surveys of irrigated agricultural acreage were 
completed 
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Figure 1.5.3-1 
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Figure 1..5-.3-2 Missouri River Subbasins 




Source: mRC, 1991 



The changes in agricultural sales associated unth the increment in irrigated acres were 
estimated using DNRC's methodology to determine the economic impact of new water 
reservations. Specifically, the change in agricultural sales is due to the land now growing 
a nonirrigaicd crop rather than a higher value irrigated crop. Separate cornpuutions 
were made for each countv in the subbasins. using the specific parameters denved by 
D.sRC for that county. DNRC's explanation for its methodology is as fo«ows: 

The chanee in total as'ricullural jales is estimated using the value of alfalfa raised on the irrigated land 
less the equivalent crop of dryland crops (bariey) rotated every two years. An eight year ume irame 
is used to account for rotating alfalfa and barley on irrigated acreage. 

Finallv the changes acricultural sales were converted to changes in agricultural labor 
income based on"the historic ratio (1984-1989) between them in each subbasin. To put 
things in perspective, the changes in agricultural labor income were compared to average 
agriculture labor income and total labor income in the basic industnes m the subbasm. 

Table 1.5.3-1 is a summary of the estimated economic impact that might occur as a 
result of a change in irrigated acreage. The estimated changes m imgaied acreage is the 
change required to adjust the 1986 irrigated acreage to the acreage m the identified 
cariier vear. A negative number indicates an enforcement action would be necessary to 
reduce the irrigated acreage by the number shown. A positive. number means that the 
number of irrigated acres was larger in the earUer year than during 1986 suggesting that 
no enforcement action would be necessary. 

In the Headwaters Subbasin, the greatest negative economic impacts would occur if the 
.Applicant enforced its senior rights to reduce the irrigation depletions to 1974 lewjs. 
As shown in Table 1.5.3-1, irrigated land would decrease by I18,j2S acres, or 17.7 /o. 
Agricultural sales would decline about 516,922,000 per year. The corresponding dedintf 
in farm labor income is approximately S2,758.000 per year, which represents about . 
16.8% of the average farm labor income during the 1984-1989 penod. The esumated 
decrease in farm labor income represents about 1.3% of the economic base in the 
Headwaters Subbasin. 

In the Upper Missouri Subbasin. the greatest negative impact would occur if the _ 
Applicant exercised its rights to reduce the irrigation depletions to tiie 1930 level In «iis 
case, irrigated acres would decrease by 104,387, or 38.9%. Agricultural sales would drop 
approximately 519,425.000 per year, and farin labor income would decline rougily 
53,380,000 per year. The decrease in farm labor income represents about 14.8% of the 
1984-1989 average and slighdy less tiian 1% (0.9%) of tiie economic base m die Upper 
Missouri Subbasin. 

A more precise estimate of local economic impact is almost impossible to derive because 
it depends not only on the exact water rights called, but also the acreage that tiie water 
right owner chooses not to irrigate, tiie crops grown, crops grown at tiie tune, and otii.er 
factors. 
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Estimated Economac Impacts of Changas in 
-^ Irragated Aeras 
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1.6 Report on Geological and SoH Resources 

nonhem Rc.^"lI?oSS^ * *° ™»'* mountamous twiain of the 

1.6.1 Description of Geological Features 

ci^'°*t^'^- ?**" '^"" « '<"=»««' « *« >»I>«r end of the Madison River 
The region » comprised of Precambrian igneous and meiamorphic basement roA« i« 
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streamflow data needed to run the model is 1928. 1 ran the model for six scenarios which are 
summarized in Table 2. ' 



Of these. Scenario 2 best represents baseline conditions because it is the earliest year and does 
not include Canyon Ferry Dam~which did not begin operations until 1953. Scenario 5 represents 
existing conditions because it includes Canyon Ferry operations and is a recent year during which 
irrigation development was near its peak. Scenarios 3 and 4 were included because 1955 is the 
year that Canyon Ferry Reservoir first reached operational levels. 

Table 2. Scenarios modeled to investigate the effects of irrigation development on MPC 

hydropower production on the Missouri River. 
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1928 


yes 
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1928 


no 
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1955 


yes 
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1955 


no 
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1986 . 


yes 
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1986 


no 



Model results for the six scenarios are presented in Table 3. These figures are tbe total modeled 
hydropower production in Gigawatt hours (GWHr) for the seven MPC mamstem Missouri dams. 
They are summarized as monthly and annual average and percentile values. 

Discussion 

Modeled average annual hydropower production under existing conditions (Scenario 5: 1,974 
GWHr) is slightly higher than that under 1928 conditions (Scenario 2: 1,91 1 GWHr). But inore 
noticeable than average annual changes, is the way Canyon Ferry operations have change 
seasonal hydropower production (Figure 1). High spring and early summer flows are captured 
and stored in Canyon Ferry, resulting in generally reduced power production during this time. 
This stored water is generally released firom Canyon Ferry Reservoir during the late summer and 
winter, which has increased power production during these seasons. Importantly, the net effect of 
Canyon Ferry Reservoir on MPC hydropower production has been positive. This is because some 
of the high flows that are stored in the reservoir, would otherwise spill over MPC dams and , 
therefore produce no power. With the reservoir there, these flows are stored and then released 
later in the season after natural flows have dropped and when they can be fully used at the MPC 
dams. MPC is aware of these "headwaters benefits" and pays the U.S. Bureau of Reclamation for 
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• 3. Total' modeled energy production for MPC Missouri River dams (GWHr). 



lario 1 : 1928 Level of Irrigation Development with Canyon Feny Reservoir Storage 
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lailo 2: 1928 Level of Irrigation Oeveiopmeht witliout Canyon Feny Riaservoir Stonge 
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ario 3: 1955 Level of Irrigation Development with Canyon Feny Resenrair Storage 
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arfc) 4: 1 955 Lisvel of Inlgatton Development without Canyon Feny Resenrabr Storage 
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trio 5: 1986 Level of Irrigation Development with Canyon Ferry ReserVbir Storage 
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trio 6: 1986 Level of irrigatton Developmeni without Canyon Feny Resenmir Storage 
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Ihem. MPC benefits most during August of very dry years (90th percentile) when modeled 
hydropower production is about double of what it would be without Canyon Ferry Reservoir 
releases (see Table 3). 

Figure I . Comparison of modeled average total monthly power production for MPC 
Missouri dams under Scenarios 2 and 5. 
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To isolate the effects of irrigation, I made several model runs where I simulated the system as if 
Canyon Ferry Dam did not exist The results of these analyses show hydropower production 
steadily decreasing as irrigation is increased from the 1928 to 1986 level. Modeled average MPC 
hydropower production, assuming a 1986 level of irrigation development and no Canyon Ferry 
Reservoir storage (Scenario 6: 1,883 GWHr), is about 1.5 % less than that under the 1928 level 
of irrigation development (Scenario 2: 1,91 1 GWHr). These reductions in modeled power 
production occur consistently during the entire irrigation season as shown in Figure 2. 

I offer the following explanations as to why changes in hydropower production under the 
scenarios that do not include Clanyon Ferry Reservoir are so small. The most important reason is 
that irrigated acreages in the basin have increased by a relatively small amount since 1928 
(Figure 3). We've estimated that there were about 1,090,000 acres irrigated in 1928 as compared 
to about 1,244,000 in 1986, only about a 12% increase. There has also been a shift from flood to 
sprinkler irrigation in recent years, which has probably resulted in a small decrease in return 
flows, and associated hydropower benefits, following the irrigation season. 



Figure 2. Comparison of modeled average total monthly power production for MPC 

Missouri dams under Scenarios 2 and 6. 
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Figure 3. Total irrigated acres for the Missouri River basin above Morony Dam by year. 
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A final consideration regarding the Missouri basin is that MFC's claimed rights at several dams 
pre-date 1928, the earliest year I modeled (see Table I). The largest earlier right is a 7,100 cfs 
claim for Holter Dam which has a 1918 priority date. I had Jim Kindle search the water rights 
data base and summarize irrigation claims that were made between 1918-1928. During this time, 
claims were made for about 103.000 acres of land (I excluded one 41.000 acre claim that was 
obviously in error). This represents only about 1 0% of the total acres modeled for 1928. 
Apparently, a great deal of the irrigated land in the upper Missouri basin was developed prior to 
1918, and much of it probably decades earlier. 

CLARK FORK BASIN 



Introduction 

Major hydropower claims and rights for MPC and WWP hydropower dams on the Clark Foric 
and Flathead rivers are summarized in Table 4. Trends in irrigated acreages in the Clark Fork 
basin for the period 1*925 to 1 980 are summarized in Figure 4. 

One thing I noticed was that the irrigation data shows a large increase in acreage in the Clark 
Fork basin (Figure 4), as compared to the relatively small increase in the Missouri basin (Figure 
1). An e3q)lanation for this apparent inconsistency is that reported irrigated acreages increases in 
the Upper Clark Fork and Bitterroot River portions of the Clark Foric basin since 1925 have been 
less than 10% since 1925--similar to that for the Missouri basin. The majority of the increases in 
irrigated acreage since 1925 have occurred in die Flathead basin and may be due in part to the 
development of large, federal irrigation projects. 

Table 4. Major privately owned hydropower facilities on the Clark Fork and Flathead 

Rivers and associated water clsums and permits. 
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For the Clark Fork basin, I've summarized information from the report "Effects of Future 
Irrigation Development on Hydroelectric Generation in the Clark Fork River Basin" which was 
prepared for DNRC by Montana State University in 1988 (MSU 1988). Besides investigating the 
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effects of future irrigation, this report contain modeled hydropower production at the four dams 
for natural conditions and for several levels of irrigation development between 1925 and 1980. 
MSU used the U.S. Bureau of Reclamations SIMULLTP model of the Clark Fork system to model 
hydropower production, and assumed 1986-87 reservoir operations criteria. Some selected results 
from the MSU report are summarized in Table 5. 

Figure 4. Total irrigated acres for the Clark Fork River basin by year. 
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Table 5. 



Modeled average annual power production for hydropower dams on the Flathead 
and Qark Fork rivers. 




Kerr 


993.2 


992.5 




991.8 


990.1 


989.5 


Milltown 


21.5 


21.5 


21.5 


21.5 


21.4 


Thompson Falls 


329.6 


331.0 


331.0 


330.7 


330.3 


Noxon Rapids 


1921.4 


1866 


1853 


1845 


1841.1 


Source: MSU 1988 




LOD = 


= Lev« 


slofDevelopn 


lent 





Discussion 

Modeled average annual hydropower losses compared to natural conditions were only greater 
than I percent at Noxon Rapids (about 4.4%), but since the earliest claimed priority date for 
Noxon Rapids is 195 1, it is more relevant to compare the 1980 and 1950 columns in Table 5. 
This comparison results in losses that are below 1 percent. These loss percentages are for average 
years; during drier years, the relative losses would be approximately twice as high. 

For Milltown and Thompson Falls dams-both run-of-the-river facilities-average modeled 
hydropower losses were small. An explanation for these small losses would be that river flows at 
these dam usually don't drop below turbine capacities until late in the irrigation season. Some 
power production would be lost during this time, but the benefits to power production from 
irrigation return flows later during the fall and winter could offset some of these late-summer 
losses. An exception is for low runoffs years at Milltown Dam where data in the rq>ort (MSU 
1988) indicate that annual hydropower losses of iq) to 10 percent were modeled. 

At Kerr and Noxon Rapids dams, which spill much less frequently, modeled hydropower 
production consistently decreased as irrigation development was increased. The storage a^^able 
at Kerr Dam and relatively large turbine capacity limit spills during the irrigation season. Noxon 
Rapids Dam was retrofitted in 1959 and, except dining May and June of above average flow 
years, the entire flow of the river can goierally be passed through the turbines. For diese two 
dams, reductions in flow during the irrigation season genoally result in losses to modeled power 
production and irrigation return flows were not sufficimt to make vp the losses. 

The U.S. Bureau of Reclamation investigated the potential for using Hungry Horse Reservoir V 

Storage to mitigate hydropower losses at the downstream dams (USBR, 1988). It found that tihere 
is some potential to mitigate these losses with reservoir releases, but pointed out several potential 
drawbacks including adverse impacts on Hungry Horse Reservoir levels. 
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Guidelines for Universal System Benefits Programs Funding 
Credits and Expenditures 

Draft #5 September 17, 1998 (2) 



Purpose of USBP Credit and Expenditure Guidelines 

USB? credit and expenditure guidelines are designed to help utilities, cooperatives, large 
customers, the state USBP fund administrator , and the general public ensure that money 
generated through a universal system benefits nonbypassable charge produces public purpose 
benefits. The purpose of these guidelines is to: 

(1) Provide guidance for utility, coopwative, large customer, and state USBP fund 
administrator USBP expaiditures that are consistent with 69-8-101 et.seq, MCA; 

(2) Provide consistency, predictability, flexibility, and discretion in directing USBP 
expenditures in a competitive environmrat; and 

(3) Ensure public accountability for USBP expenditures. 

A balance of state fimd USBP expenditures is essential both among and within USBP categoric. 
Utilities, die state-wide cooperative pool, the state fund administrator, and large customers are 
encouraged to diversify and balance public purpose expenditures including qualifying low- 
income energy assistance expenditures. It is also recognized that because of die unique 
circumstances of large customer USBP expenditures, a balance of USBP expenditures among 
different USBP categories may not always be achieved. Utilities, tiie state-wide cooperative 
pool, and the state fund administrator are encouraged to expend state USBP fimds in a manner 
that maximizes federal USBP matching funds. 

These guidelines are not intended to be all inclusive. There may be activities that are not 
addressed within the guidelines that qualify for credits or oip^ditures. The guidelines have 
been developed to assist in the application of USBP-related terms and phrases contained in 69-8- 
101 etseq., MCA. An omission in these guidelines, in no way implies or intends to affect credit 
amounts. 

USBP Credit and Expenditure Guidelines Definitions 

As used in these guidelines, unless the context explicitly requires othoi^dse, the following 
definitions apply: 

Cost-Effective: means that the expected benefits accnied as a result of pursuing the action must exceed 
fte expected costs associated with that action over some reas(mable time period. '.;:;-: !^'.>. 
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Local Energy Conservation: means energy efficiency projects implemented within the service 
territory of a utility (anything within a utility's distribution area). 

Low-Income Customer EligibiUty: means those households whose annualized income is 150% 
or less of federal poverty guidelines. Exceptions are subject to documentation on an mdividual 
basis. 

Low-Income Customer Weatherization: means a group of «iergy assistance measures targeted 
at improving energy efficiency and energy-related safety of low-income homes. 

Low-income Energy Assistance: means activities that better ensure affordable energy services 
on a continuing basis to low-income households. 

Market Transformation: means coordinated activities (at the state, region^, or n^onal level) 
that transform markets for efficient technologies and practices. Themtent of market 
transformation is to undertake activities that wiU increase the market sh^ of targeted efficiency 
products and services so that they will be sustained after incentives or other support is 
withdrawn. 

Research and Development Programs: means USBP programs related to a broad spectrum of 
activities which are intended to identify, evaluate, develop, and/or demonstrate techmques or 
technologies related to the acquisition of public purpose benefits. 

Renewable Resource Projects and Applications: means projects and appUcations that i^ various 
technologies to convert virtually inexhaustible energy sources to electricity or to perform usefiil work m 
some way. 

Universal System Benefits Programs: means public purpose programs for: 

(1) cost-effective local raiergy conservation; 

(2) low-income customer weathCTization; • , j 

(3) renewable resource projects and appUcations, including those that capture umque social and 
energy system benefits or provide transmission and distribution system benefits; 

(4) research and development programs related to energy conservation and renewables; 

(5) market transformation designed to encourage competitive markets for pubUc purpose 

programs; and 

(6) low-income energy assistance. 

Credit and Expenditure Guidelines 

USBP credits may be appUed to either the incremental cost or the total cost of a project, program, 
or acquisition depending on the circumstances specific to that appUcation. The entity fiUng fo^a > 
credit is responsible for developing appropriate documentation to justify its decisions relative.^. .,. 
each application. 



In determining acceptable USBP credits or expenditures, the following guidelines apply: 



Cost-Effective Local Energy Conservation: Cost-effective local conservation 
credits and expenditures should include a cross-fuels analysis where appropriate. Pure 
load building costs or expenses are not acceptable USBP credit or expenditure activities. 

General list of acceptable credits or expenditures, including but not limited to: 



Energy audits 

Water heater programs 

Grants or loans for lighting efficiency conversions 

Grants for motor efficiency conversions 

Expenses for consumer conservation education 

Expenses for demand side management programs 

Grants or low-interest loans for ground-source heat pumps used for energy 

efficiency savings 

Irrigation audits to reduce power requirements 

Programs such as Super Good Cents 

Design/construction assistance for energy-efficient construction 

Design/implementation assistance for retrofits of existing loads 

Waste heat generation expenses . 

Street lighting - security lighting upgrades for efficiency 

Incremental cost of distribution efficiency expenditures attributable to mcreases 
in energy efficiency above acceptable minimuni industry standards that are 
documented and verified by an electrical engineer. , .^: 

* Peak-shaving devises appUed in customer feciUties for the purpose of icducmg 
peak demands excluding interruptible service or payment for cuitaihneiit rates. 

* Large customer conservation investments made pursuant to 69-8-101 et seq. 

Low-Income USBP ExpendUures and Credits: Low-income energy assistance qnd 
weatherization activities should be prioritized based on need and should be focused on 
broad-based activities that assure continuing affordable home energy services to 
qualifying low-income families. Customers must meet low-income customer eligibility 
requirements. Utilities and Cooperatives shall maintain documentation as necessary to, 
justify their applications for low-income credits. 

General Ust of acceptable credits or expenditures, including but not limited to: 
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Outreach for UEAP enrollment. ^ 

Funds contributed to endowments that quaUfy for low-income USBP pi^§es. 

Safety/repairs related to low-incc«ne energy issues. ■_■■ i I'Xv'^^m^^jy^^^-':" 
Energy-efficient equipmenI/technologies:A^help low^^ 
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the cost of home energy. 

Heating and energy crisis benefits including payments toward recipient 

households' energy costs. 

Payment toward recipient household weatherization costs. 

Purchase and delivery of fuels used by recipient households for home 

energy. 

Purchase, delivery, and installation of weatherization materials. 

Purchase and delivery of blankets, space heating devices, equipment and 

other tangible items that are provided to help low-income households meet 

the cost of home energy. 

Discounted utility and bulk fuel prices for recipient households. 

Partial or full waivers of utility and other income home energy connection 

and reconnection fees, application fees, and late payment charges. 

Partial or full waivers of utility and oUier home mergy connection and 

reconnection fees, q)plication fees, and late payment charges. 

Partial or fiill forgiveness of home energy bill arrearages. 

Discounts or reductions in the costs of home heating and weatherization 

materials. 

Services of paid staff donated by their employer to deliver fuel and other 

tangible items that help low-income households meet the costs of home 

enorgy. 

Purchase, delivery, and installation of energy efficient 

equipment/technologies tiiat help low-income households meet the cost of 

home oiergy. 



Renewable Resource Projects and Applications: Any renewable resource funded by 
USBP money should be sited to minimize environmental impacts. In considering 
competing renewable resource projects and applications, preference should be 
given to solar, geothermal, and wind. 

General list of acceptable credits or expenditures, including but not limited to: 






* 

* 
* 



Photovoltaic conversion 

Solar thermal {^plications . 

Geothermal projects 

Wind power projects 

Local micro hydro projects that are on streams outside protected areas as 

defined by the Northwest Power Planning Council or state or federal law, 

or that are irrigation ditch projects. 
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Research and Development: The cost associated wifli research and development > 
activities in support of public purpose investments and programs are eligibie for credits. 
In making research and development expenditures, the following issues should be ' 



</ 



considered: 



Hi 



technical feasibility, 
economic feasibility, and 
local applicability. 



5. Market Transformation: Market transformation programs may overlap with renewables, 
local conservation, research and development and low-income expenditures and credits. 
In making market transformation expenditures the following issues should be considered: 

* Does the technology/process have a chance of becoming normal practice 

without the incentive? 

* Can or should the use of codes and standards be used to force changes in 

practice? 

* Will maricet transformation changes remain in place over time? 



Guideline Enforceability 

[The working group unanimously agreed that there should be pubUc accountabiUty for credits 
and expenditures. The ultimate decision on how to enforce the guidelines was left to the USBP 
Subcommittee.] 



